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During this decade, all of the usual 
indicators of success in the war on ille- 
gal drugs have been strongly positive. 
Arrests are up, convictions are up, 
prison sentences are up, and so are the 
forfeitures of the assets used by the 
drug kingpins in their illegal enter- 
prises. 

But no one, at any level of govern- 
ment, can claim success in the fight 
against drugs, which increasingly is 
dominated by the dramatic statistics on 
the availability and use of these illegal 
substances. 

The Department of Justice finds 
itself in the middle of this crime wave. 
On one side, we have assumed a grow- 
ing international role, and, on the 
other, we recognize the need for 
stronger state and local law enforce- 
ment efforts. 

Returning to the department last 
year after a ten-year absence, I found 
that one of the biggest changes was in 
the international challenges we faced. 
At the top of this list, which includes 
terrorism, white-collar crime, and 
money laundering, is the international 
drug trade. We have worked to forge 
working alliances with governments of 
both producing and consumer nations, 
and through the United Nations Drug 
Convention, which I signed on behalf 


of the United States last December, 
we have laid the groundwork for fur- 
ther intcrnational cooperation. 

Within the United Statcs, we have 
also seen substantial progress in inter- 
governmental cooperation. In 13 citics 
with the most severe illegal drug prob- 
lems, we have established Organized 
Crime Drug Linforcement ‘Task Forces 
that combine the anti-drug efforts of 
local, state, and federal governments. 
Similar task forces have been estab- 
lished by the Drug Enforcement Ad- 
ministration in 56 other cities where 
the problem is of major concern. 

Our efforts are not limited to 
catching and prosecuting the major 
drug traffickers. We also coopcrate in 
sharing with local and state law en- 
forcement units the proceeds from 
drug arrests. This year, in fact, we ex- 
pect to provide more than $200 million 
in cash assistance to these agencies out 
of the asset forfeiture program. 

In his recent anticrime package, 
President Bush has taken this desire 
for greater cooperation one step for- 
ward. In designing that package, fed- 
cral government officials were acutely 
aware that when it comes to law en- 
forcement, the cooperation of state 
and local government agencics is es- 
scntial—they rctain the greatest re- 
sponsibility against street crime. 

The President’s package calls for 
strengthening fcderal penaltics for the 
use of fircarms in commission of a 
crime; for curtailing plea bargaining 
that reduccs charges against the vio- 
lent offender; and for vastly increased 
resourccs for the apprehension, prose- 
cution, and imprisonment of violent 
criminals. 

It is hoped by federal officials that 
state and local governments will emu- 
late this cffort by passing their own leg- 
islation to track these new federal laws. 
Some observers have suggested that 
this should be “encouraged” by impos- 
ing penaltics against state and local 
governments for not cooperating. 

‘The President, however, rejected 
this advice and proposed, instcad, to 
provide bonus drug-law enforcement 


A View from the 
Commission_ 


grants to states that do cooperate. This 
“carrot” approach is one that I, as a 
former governor who believes in the 
principles of federalism, can fully en- 
dorse. 

We nccd cooperation across the 
board to press ahead with this fight. 
‘There will always be crime and, as long 
as millions of Americans have an appe- 
tite for drugs, unfortunately, there will 
be drug traffickers as well. 

But if we continue to work to- 
gether to pile up the statistics, put 
away the criminals, and seize their 
profits, we have an increased chance of 
assuring our citizens of what I consider 
the first civil right—the right to be free 
from [car in our homes, in our states, 
and in our communities. 


Dick Thornburgh 
Attorney General 
of the United States 
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39 The Chairman’s View 


The Chairman of the Advisory Commission on Inter- 
governmental Relations has determined that the publication 
of this periodical is necessary in the transaction of the pub- 
lic business required by law of this Commission. Use of 
funds for printing this document has been approved by the 
Director of the Office of Management and Budget. 








On the ACIR Agenda 


The Commission held its quarterly 
meeting on June 9, 1989, in Colorado 
Springs, Colorado. Items on the agen- 
da included the following: 


Federal Preemption 
of State and Local Authority 


The Commission’s preliminary re- 
port documents for the first time that 
as federal grants have declined pre- 
emptions have continued to increase in 
number and scope. The inventory com- 
piled for the study includes 350 statu- 
tory preemptions, 185 of which have 
been enacted since 1970. The report 
also documents the wide variety of im- 
plementation approaches in the stat- 
utes and records the views of state offi- 
cials about preemption. These state 
views suggest a need to use the federal 
preemption power carefully and to se- 
lect implementation techniques that 
allow discretion to states and local gov- 
ernments. Recommendations will be 
presented to the Commission in Sep- 
tember. 


Residential 
Community Associations 


The Commission approved publi- 
cation of Residential Community Asso- 
ciations: Questions and Answers for Pub- 
lic Officials as a complement to ACIR’s 
policy report Residential Community 
Associations: Private Governments in the 
Intergovernmental System? The new 
publication offers practical examples 
and guidelines in a brief, easily read- 
able format, highlighting the main 
points and issues involved in statc and 
local relations with community asso- 
ciations. 


Representative 
Expenditure Estimates 


The Commission approved publi- 
cation of representative expenditure 
estimates, a calculation that integrates 
relative government service costs into 
the measurement of fiscal capacity. 


The essential idea behind the repre- 
sentative expenditure calculation is 
that the “need” for spending on a par- 
ticular function can be rclated to a 
“workload” measure. This is a simple 
indicator of the level of spending re- 
quircd in a statc to match the national 
avcrage in relation to necd, on the as- 
sumption that governments opcrate 
with approximately equal cfficicncy in 
all states. 

The report presents cstimatcs of 
representative expenditures for the 50 
states and the District of Columbia for 
seven functional categorics of state 
and local government spending. The 
report also considers the implications 
of adjusting the estimatcs for differ- 
ences among the states in the cost of 
living and other factors that result in 
variations in unit costs of the goods and 
scrviccs used by state and local govern- 
ments to produce public services. 


State Taxation 
of Telecommunications 


On January 1, 1984, AT&T was 
requircd to divest its 22 operating 
telephone companies. Until then, for 
nearly 75 years the phone scrvice sys- 
tem had been quite straightforward; so 
had the state and local tax system as it 
applicd to phone company opcrations. 
Most states Ievicd some type of special 
utility tax that would be included as a 
cost in setting the rates for phone serv- 
icc. The technology and cconomics 
have changed, and the tax policymaker 
now has a varicty of new decisions to 
makc. 

The Commission’s prcliminary re- 
port lays out the background for un- 
derstanding the economic and tcchno- 
logical arrangements that set the 
policy context for the tax debate, and 
describes and analyzes the nature of 
the tax issucs. Recommendations will 
be presented to the Commission in 
September meeting. 


ACIR News 


Intergovernmental Regulation 
of Telecommunications 


One of the outcomes associated 
with the rapid changes in the telecom- 
munications industry is an extraordi- 
narily complex regulatory system. The 
Commission’s preliminary report out- 
lines the process whereby the industry 
evolved from one of competition to 
monopoly control by the American 
Telephone and Telegraph Company; 
presents a brief review of regulation 
for the first half of this century; and 
details the regulatory events that led to 
the breakup of AT&T, with specific 
attention to the intergovernmental 
regulatory tensions between the state 
public utilities commissions and the 
U.S. Department of Justice and the 
Federal Communications Commis- 
sion. [imerging regulatory issues also 
are rcvicwed. Recommendations will 
be prescnicd to the Commission at its 
September meeting. 


ACIR-CSG Hearings 
Continue in Colorado 


In conjunction with the Commis- 
sion mecting in Colorado Springs, 
ACIR and the Council of State Gov- 
crnmcents held the third in a series of 
joint hearings on “Restoring Balance 
in the I‘cderal System: Constitutional, 
Legislative, and Educational Options.” 
The hearing was co-chaired by ACIR 
Chairman Robert B. Hawkins, Jr., and 
Tennessce State Senator Douglas 
Henry, Jr. 

‘Testimony at the hearing was 
given by Paul Marley, assistant attorney 
gencral, Ncw Mexico; Lino A. Graglia, 
School of Law, University of Texas; 
Robert M. Isaac, mayor of Colorado 
Springs and a member of ACIR; Chris 
Paulson, House majority leader, Colo- 
rado; Gcorge A. Sinner, governor of 
North Dakota and a member of ACIR; 
I). Michacl Stewart, commissioner, 
Salt ].ake County, Utah; and Marvin 
Thrasher, acting manager, environ- 
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mental division, City of Colorado 
Springs. 

In a letter to the co-chairmen 
(see below), President George Bush 
sent his congratulations on the agen- 
cies’ “taking the lead in seeking to 
‘Restore Balance in the Federal Sys- 
tem’ through the public hearing proc- 
ess,” noting that he shared “your con- 
cern over potential erosion of that 
balance.” 


ACIR Testifies 
on Personnel Act 


On June 20, ACIR Executive Di- 
rector John Kincaid testified at a hear- 
ing on the Intergovernmental Personnel 
Act held by the Subcommittee on Hu- 
man Resources, Committee on Post 
Office and Civil Service, of the U.S. 
House of Representatives. 


He noted that a major purpose of 
the act was to “reinforce the federal 
system by strengthening the personnel 
resources of state and local govern- 
ments.” Now, most state and local gov- 
ernments are staffed compctently and 
are able to perform a greater variety of 
functions than they could 20 ycars ago. 
This is an important devclopment be- 
causc, with only 18 percent of all civil- 
ian public employees working for the 
federal government, much of what the 
federal government wants to accom- 
plish nationwide is donc by state and 
local employees. Thus, today, the fed- 
cral government has much to gain 
by availing itself of state and local ex- 
pertise through programs of the Inter- 
governmental Personnel Act. The genu- 
ine partnership potential of the act is 
more possible today than cver before. 





THE WHITE HOUSE 


WASHINGTON 


June 8, 1989 


Dear Senator Henry and Chairman Hawkins: 


Congratulations on taking the lead in seeking to 
"Restore Balance in the Federal System" through 
the public hearing process. 


Traditional concepts of federalism as prescribed in 
the Tenth Amendment have been the strength of 

I share your concern over potential 
erosion of that balance. 


our Nation. 


Be assured that I will follow your proceedings with 
great interest and look forward to receiving the 


results of your work. 


Best wishes for a most successful hearing. 


Sincerely, 


On r+ ae 


The Honorable Douglas Henry, Jr. 


Nashville, Tennessee 


The Honorable Robert Hawkins 
Washington, District of Columbia 








ACIR encourages greater use 
of the act to promote personnel ex- 
changes among key decisionmakers 
and administrators and to establish 
more forums for dialogue among 
federal, state, and local officials. “In 
fact, given the highly intergov- 
ernmentalized nature of our federal 
system today and the preemptive 
role of the federal government, we 
would go so far as to say that con- 
cretc experience in state and local 
government service should be a re- 
quircment for any federal civil ser- 
vant charged with responsibility for 
drafting, overseeing, or enforcing 
federal rules and regulations that 
must be implemented by state and 
local governments. . . . In short, we 
belicve that the personnel mobility 
provisions of the act are one essen- 
tial tool for facilitating the coopera- 
tive implementation of intergovern- 
mental policy objectives.” Kincaid 
notcd that the need for intergovern- 
mental personnel mobility is likely 
to grow in the coming decades in our 
dynamic, technological society. 

In a report entitled The Inter- 
governmental Personnel Act of 1970: 
Intergovernmental Purpose No Longer 
Emphasized, which was released at 
the hcaring, the U.S. General Ac- 
counting Office found that mobility 
assignments are no longer used pri- 
marily to strengthen state and local 
personnel resources. Instead, fed- 
eral agencies overall have made 
their agreements with colleges and 
universities. The GAO survey of 
participating agencies covering fis- 
cal ycars 1984-1988 showed that 
only about 20 percent of the ap- 
proximatcly 4,000 agreements were 
with state and local governments, 
while about 68 percent were with 
colleges and universities. 

For more information on the 
Intergovernmental Personnel Act 
programs, contact Ardrey Harris 
(phonc 632-0728) or Ashton Morris 
(632-7677) at the U.S. Office of Per- 
sonncl Management, 1900 E Street, 
NW, Washington, DC 20415. 
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Spotlight on the Virginia 
Local Government 
Advisory Council 


An Historical Overview 


Virginia’s state and local govern- 
ments operate in accordance with the 
Dillon rule, the 19th Century legal 
concept that allows local governments 
to exercise only those powers expressly 
authorized by the state legislature. 
Largely for this reason, Virginia local 
governments have a dependent rela- 
tioaship with the state. Given the 
state’s relatively expansive authority in 
local matters, it is imperative that each 
government communicates its needs 
and priorities adequately to the other. 

In 1977 the Virginia Local Gov- 
ernment Advisory Council (LGAC) 
was created by then Governor Mills E. 
Godwin, Jr., to provide a mechanism 
for local officials to convey regularly 
their concerns about intergovernmen- 
tal issues to the governor and othcr 
senior state officials. The LGAC was 
established to recognize “the impor- 
tance of local governments ...and... 
the partnership between local govern- 
ments and the state government” and 
to act “as a forum for discussing and of- 
fering recommendations on issues af- 
fecting local-state government rela- 
tions.” 

Prior to the establishment of the 
LGAC, dialogue between the state 
and local governments was restricted 
primarily to a particular program or 
agency. This frequently meant that the 
broad policy concerns of the localities 
were not presented adequately to the 
state’s leadership. 

At the Council’s first meeting, the 
members identified ten critical inter- 
governmental issues: state assistance 
to local governments, public em- 
ployer-employee relations, municipal 
annexation, delegation of powers to lo- 
cal government, state agency rules and 
regulations, land use planning, water 


resource management, rcvcnue re- 
sources available to local government, 
solid waste disposal, and the state road 
system. While none of these issucs has 
been resolved in the past 12 ycars, the 
L.GAC has served as an important fo- 
rum for discussion and as a means of 
increasing the awarencss of the intcr- 
dependence of state and local govern- 
mcnts. 


The Early Experience 


The LGAC originally had 25 
members—22 elected officials of gen- 
cral purpose local governments (one 
from a local government within cach of 
Virginia’s 22 planning districts); the 
excculive directors of the Virginia Mu- 
nicipal League and the Virginia Asso- 
ciation of Countics; and the governor, 
who served as chairman. 

In order to address the issucs out- 
lined at the initial mecting, the Coun- 
cil established six committecs to iden- 
tify the most critical aspects of cach 
issue, to submit reports, and make rec- 
ommendations for action. To assist the 
LGAC, the governor appointed a liai- 
son officer to serve as secretary and to 
provide additional staff support to the 
committees. Members of the Gencral 
Assembly were invited to attend mect- 
ings, and other senior statc officials, in- 
cluding members of the governor’s 
cabinet, also attended mcctings and 
addressed issucs within their sphercs 
of responsibility. Having the governor 
serve as chairman of the ILGAC has 
been a key factor in its functioning— 
that arrangement promoted and facili- 
tated a direct dialogue betwecn iocal 
and state officials. 

In 1978, spurred by the success of 
the I.GAC, the General Assembly 
passcd Icgislation establishing the 
Council as the permancnt cntity for 
addressing statc-local issucs. ‘The new 


Intergovernmental 
Focus 


Carolyn J. Moss 

Secretary of Administration 
Commonwealth of Virginia 

Robert H. Kirby 

Staff Secretary 

Local Government Advisory Council 





statute continued the governor as 
chairman and added the lieutenant 
governor as vice chairman. The statute 
directcd the 26-member LGAC to 
serve as a “forum for identifying areas 
of mutual concern to local and state 
officials,” with specific responsibility 
to advise on state and federal policies 
and programs, arrange conferences 
between state and local officials, 
develop proposals for increased state- 
local coordination and cooperation, 
discuss the various forms of state assis- 
tance to local governments, review 
shared services and programs, and pro- 
vide information concerning federal 
assistance. Further, the legislation in- 
structcd all state agencies to assist the 
LGAC and required the Council to 
submit a biennial report. 

Over the years, many potential 
sources of conflict between local and 
state officials were addressed through 
the exchange of information and the 
frank discussions at LGAC meetings. 
Both local and state officials proposed 
agenda items and, consequently, gave 
direction to its activities. The governor 
and lieutenant governor heard from 
local officials in a setting that differed 
from any other environment. In addi- 
tion, the ILGAC provided state agen- 
cies with a forum through which their 
concerns could be conveyed to local 
governments. All discussion of and ac- 
tions taken by the Council were re- 
portcd to every local government and 
to cach of the 22 planning districts. 

The LGAC adopted more than 
30 resolutions on a variety of issues. 
Among the more significant issues 
addresscd were education, state-local 
salary comparability, local voter reg- 
istration, purchasing requirements, 
delegation of powers to local govern- 
ments, local government authority 
to declare emergencies, gasoline tax- 
es, stratcgies for implementing block 
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grants, financial support for the ad- 
ministration of local social service pro- 
grams, and local authority in certain 
land use issues. 

Two other major initiatives under- 
taken by the LGAC merit attention. 
First, as a result of LGAC interest, 
during the mid-1980s the cabinet sec- 
retaries instructed their agencies to 
prepare a list of state programs that 
had the most direct impact on local 
governments, along with proposals for 
improvements. This initiative required 
state agencies to assess critically the in- 
tergovernmental aspects of their work 
with localities. Each secretary pre- 
sented a report to the LGAC. 

Second, when federal assistance 
programs were reduced in the early 
1980s, the LGAC, in cooperation with 
the planning district commissions, con- 
ducted a survey of local governments 
to identify services and functions that 
were expected to experience the great- 
est impact and to determine how lo- 
calities proposed to compensate for 
the loss of federal assistance. The 
LGAC used these survey results to re- 
view prospective state responscs to 
federal aid reduction. 

A special highlight for the LGAC 
occurred at its February 1985 mecting 
when then Governor Charles S. Robb, 
who is now a U.S. Senator from Vir- 
ginia and a member of the U.S. Advi- 
sory Commission on Intergovernmen- 
tal Relations, designated that day as 
Local Government Day and recog- 
nized the many accomplishments of 
the Council. 


A Critical Review 


While the LGAC made significant 
contributions toward improving inter- 
governmental relations in its first dec- 
ade, as the 1980s progressed other 
means were used increasingly to ad- 
dress state-local concerns. Governor 
Gerald L. Baliles made numerous vis- 
its throughout the state to talk with lo- 
cal officials. In addition, the absence of 
legislative membership on the LGAC, 
coupled with the increasing need for 
legislative responses to the federal 
retrenchment in domestic programs, 
clearly were factors that prompted the 
development and use of alternative in- 
struments to address intergovernmcn- 
tal issues. 

Asa result, state legislators and lo- 


cal officials recommended that the 
role, structure, and membership of the 
1.GAC should be reexamincd. A reso- 
lution introduced by Delegate Vincent 
F. Callahan, Jr., of Fairfax County, 
which was approved unanimously by 
both houses of the Gencral Assembly 
in 1988, requestcd that the secrctary of 
administration study the necd for a 
new or reviscd intergovcrnmcntal re- 
lations commission and, if a necd were 
found,to recommend its structure and 
define its dutics and method of fund- 
ing. 

Utilizing the services of the Cen- 
ter for Public Service at the University 
of Virginia, a broad research cffort was 
undertaken in the summer and fall of 
1988. Comments on the status of inter- 
governmental rclations and the struc- 
ture and utilization of commissions 
were solicited from the chicf elected 
officials of each of Virginia’s 325 lo- 
calitics, the 22 planning district com- 
missions, state executive and Icgisla- 
tive officials, relevant cntitics and 
individuals in other statcs, and the 
public. 

Several interesting and important 
findings were revealed by the survey. 
Hirst, a large majority of the respon- 
dents rated the overall status of state- 
local relations in Virginia as average or 
better, with the quality of the rclation- 
ship varying with functional arca. Sec- 
ond, even though state-local relations 
were given satisfactory marks, a vast 
majority of local respondents and 
members of the Gencral Assembly 
considcred the creation of a strength- 
cnced commission on intcrgovernmen- 
tal relations as a way to cmphasize 
further the importance of the state- 
local partnership. Third, respondents 
thought that an intergovernmental re- 
lations commission should include 
members of the Icgislature and should 
serve multiple roles: a forum for dis- 
cussion, an information clearinghouse, 
a rescarch mechanism, a source of 
technical assistance, and an advocate 
of policy alternatives. 

The report issued by the secretary 
of administration revicwed a number 
of options, including: increased use of 
existing organizations, such as Icgisla- 
tive study committees; a restructured 
and reorganized ILGAC; a new Icgisla- 
tive commission; and an independent 
advisory commission on intergovern- 


mental rclations with its own staff, pat- 
terncd after the U.S. ACIR. 

The secretary’s report recom- 
mendcd that the LGAC membership 
be restructured and that its operating 
procedures be modified. The principal 
changes included the addition of legis- 
lators, a representative from the plan- 
ning district commissions, and a citizen 
membcr; a role for the local govern- 
ment associations in appointing local 
government members; annual rotation 
of the chairmanship; and a minimum of 
six mectings per year. The report also 
recommended that staffing be pro- 
vided by the Commission on Local 
Government because it is a repository 
of information on state-local concerns, 
develops fiscal impact statements on 
selected legislation affecting local 
governments, and undertakes annual 
comparative analyses of local fiscal 
conditions. 


Legislative Response 


Consistent with the recommenda- 
tions of the secretary of administra- 
tion, the 1989 General Assembly 
passed | louse Bill 1642, which restruc- 
tures the L.GAC. The new council will 
begin operation in January 1990. 

The !cgislation reduced the num- 
ber of members from 26 to 18, includ- 
ing three state senators and three dele- 
gates appointed by the leaders of their 
respective chambers. There will be 12 
gubernatorial appointees, including 
two membcrs from the state executive 
branch, one citizen member with no 
current governmental affiliation, one 
representative of a regional planning 
district nominated by the Virginia As- 
sociation of Planning District Commis- 
sions, four elected local government 
officials nominated by the Virginia As- 
sociation of Counties, and four munici- 
pal elcctcd officials nominated by the 
Virginia Municipal League. The legis- 
lation requires the LGAC to meet at 
least six times a year, with the chair- 
man cicctcd annually by the member- 
ship. The duties of the LGAC were not 
changed. 

With the restructuring of the Lo- 
cal Government Advisory Council, 
Virginia stands at the threshold of a 
new cra of intergovernmental rela- 
tions with a revitalized mechanism for 
addressing the crucial problems that 
inevitably will arise. 
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Our 
Judicial 
Federalism 


Sandra Day O’Connor 


Bl, most other nations of the world, the 
United States has chosen to administer justice 
through a dual system of state and federal 
courts. There is an inevitable tension inherent in 
our “indestructible Union of indestructible 
states.”' The balancing of state and federal in- 
terest within the federal system is never static; 
constant and flexible accommodating of the 
often conflicting interest is required. Justice 
Hugo Black once described what he saw as the 
essence of federalism, and he gave that essence a 
name. He called it “Our Federalism”: 


‘The concept [of “Our Federalism”] does not 
mean blind deference to “States’ Rights” any 
more than it means centralization of control over 
cvery important issuc in our National Govern- 
ment and its courts. ‘he Framers rejected both 
these courses. What the concept does represent is 
a system in which there is sensitivity to the legiti- 
mate interests of both state and National Govern- 
ments, and in which the National Government, 
anxious though it may be to vindicate and protect 
federal rights and [cdcral interests, always en- 
deavors to do so in ways that will not unduly inter- 
fere with the legitimaic interests of the States.2 


Any realistic picture of judicial federalism must ac- 
knowlcdge the primary role of the state courts in our fed- 
eral system of government. The vast bulk of all civil and 
criminal litigation in this country is handled in the state 
courts. In 1987, more than 16 million civil suits and more 
than 11 million criminal actions (excluding juvenile and 
traffic charges) were filed in the 50 state court systems and 
the District of Columbia.s By comparison, only 233,292 
civil and 44,335 criminal actions were filed in the federal 
courts that years 

Equally important to a lair portrait of the federal 
systcm is an acknowledgment of the role played in each 
judicial system by law from the other system. State law, for 
instance, plays a significant role in federal court actions— 
largely through diversity jurisdiction and through the doc- 
trine of pendent jurisdiction. On the other hand, state 
courts day in and day out apply federal constitutional 
law—most notably in the multitude of state criminal 
prosccutions. State trial and appellate judges must be and 
arc fully conversant with case law interpreting such 
provisions as the Fifth Amendment privilege against self- 
incrimination, the Sixth Amendment right to counsel, the 
Double Jeopardy Clause, and the fine points of the Fourth 
Amendment search and scizure jurisprudence. Thus, fed- 
eral law is in fact developed and interpreted by all 50 state 
court systems as well as by our federal courts. 

These basic facts about our judicial federalism indi- 
catc the need for some mcans to assure a reasonably con- 
sistent and uniform body of federal law among the state 
and federal courts. The goal of national uniformity rests on 
a fundamental principlc—that a single sovereign’s laws 
should be applied equally to all—a principle expressed by 
the phrase “Equal Justice under Law,” inscribed over the 
grcat doors to the United States Supreme Court. Justice 
Holmes recognized that uniformity of federal law also lies 
at the heart of what binds us together as a nation. Speaking 
of the power of judicial review of the U.S. Supreme Court, 
he said, “I do not think the United States would come toan 
end if we lost our power to declare an act of Congress void. 
I do think the Union would be imperiled if we could not 
make that declaration as to the laws of the several States.”5 

In our dual system of courts, review of state court 
decisions on federal law by the U.S. Supreme Court is the 
principal means we have of encouraging the needed uni- 
formity. ‘The Supreme Court recognized this as early as 
1816 when it stated in Martin v. Hunter’s Lessee® that its 
revicw of state court decisions is demanded by the “neces- 
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sity of uniformity of decisions throughout the United 
States upon all subjects within the purview of the Consti- 
tution.”” 

Of course, the sheer volume of state court decisions 
on federal questions permits the Supreme Court to review 
only a relatively small number of cases from state courts. 
That fact guarantees state courts a large measure of auton- 
omy in the application of federal law. At the same time, 
the inherent limits on Supreme Court resources make it 
especially important, first, that the Supreme Court give 
understandable guidance on constitutional questions and, 
second, that state courts conscientiously follow the con- 
structions of federal law adopted by the Supreme Court. In 
this way, our several courts are dependent on cach other 
for the successful functioning of our judicial federalism. 
The Founding Fathers joined our state and federal court 
systems in a marriage, for bettcr or worse, a marriage 
requiring each partner to have appropriate respect and 
regard for each other. 

It is no wonder, then, that one of the Supreme Court’s 
most important functions—perhaps the most important 
function—is to oversee the systemwide elaboration of fed- 
eral law, with an eye toward creating and prescrving uni- 
formity of interpretation. It is preciscly because of the 
importance of this unifying function that the jurisdiction of 
the Supreme Court of the United States has bccn made 
ever more discretionary over the years. Today, this func- 
tion is uppermost in the minds of the Justiccs in exercising 
the discretion to take cases for review. Indccd, the most 
commonly enunciated reason for granting rcvicw on a case 
is the need to resolve conflicts among other courts over the 
interpretation of federal law. 

The chief problem encountered by the Supreme 
Court in exercising its power to review state court judg- 
ments is the problem of deciding when a federal question is 
presented for review. When a state court has decided a 
case on both federal and state law grounds, the Supreme 
Court’s jurisdiction is limited to reviewing only the federal 
law grounds. A state court’s view on issucs of state law is, 
of course, binding on the federal courts. When the out- 
come of a state court case could not be changed, even if the 
federal law issue were resolved differently by the U.S. 
Supreme Court, the Supreme Court must dccline review. 
The state court judgment in such a casc rests on an adc- 
quate and independent state ground. ‘The roots of this 
important jurisdictional limitation are found in the na- 
tion’s long-standing recognition of the importance of pre- 
serving the vitality of both components of our dual [cderal- 
state judicial system. State courts have substantial power 
to grant or withhold jurisdiction to the Supreme Court by 
the choice of the grounds for the state court decisions. 

Generally speaking, if a state court decides that a 
particular state action violates both fedcral and state law, 
the final state court judgment is not revicwable by the 
Supreme Court.® This is true, of course, because even if 
the state court is wrong about the federal question, the 
Supreme Court cannot change the statc law holding, and 
the final state court judgment would stand rcgardicss of 
what the Supreme Court were to decide on the federal 


question. A decision by the Supreme Court on the federal 
issuc would be merely advisory. 

If, in contrast, a state court upholds a particular state 
action on the ground that it offends neither federal nor 
state law, then the Supreme Court has the power to review 
the state court judgment—though on the federal question 
only. The decision on the federal grounds in these circum- 
stances could change the result in the case because the 
Supreme Court’s disagreement with the state court on the 
federal question would rendcr the challenged state action 
unlawful. 

These first two situations present few difficulties. A 
third situation is also straightforward. If a state court holds 
that a particular state action violates state law because it 
violates a parallel provision of federal law, then the Su- 
preme Court has the power to review the case.9 

Most of the difficult problems concerning the ade- 
quatc and independent statc ground doctrine arise when a 
statc court’s opinion in a casc does not make clear whether 
the decision is based on federal or state law. Over the 
years, the Supreme Court has adopted various approaches 
to the problem of determining whether a decision rests on 
an adequate and independent state ground. None of the 
mcthods has been entircly satisfactory either to the state 
courts or to the Supreme Court itself. The Court revisited 
this problem in 1983 and adopted a new approach. 

In the case of Michigan v. Long,*° the Supreme Court 

held that when a state court decision fairly appears to rest 
primarily on federal law or on grounds interwoven with 
federal law, and the adequacy and independence of the 
possible state law ground is not clear from the face of the 
opinion, the Supreme Court will assume that the decision 
was bascd on a federal ground. The Court reasoned that, 
since the existence of an adequate and independent state 
ground is by hypothesis not clear, the Supreme Court’s 
revicw in such cases is not advisory. 

I belicve that the Michigan v. Long rule both preserves 
state court autonomy and cnsures Supreme Court over- 
sight in the interests of uniformity. The rule promotes 
uniformity by enabling the Supreme Court to review state 
court decisions that may be read as based on federal law. 
Because in such situations state and federal grounds are 
not clearly distinguished, such decisions may have 
precedential force on the [cderal law issue and, at the 
samc timc, may inhibit the appropriate state legislative 
bodics from frecly considcring whether to change the state 
law rule that may have been adopted by the state court. 
The Michigan v. Long rulc also promotes state court auton- 
omy by virtue of the simplc fact that state courts retain 
complete control over whether the rule will be applied and 
whether the case can be reviewed. The assumption of a 
fedcral ground of decision can easily be avoided by a state 
court’s clear and express articulation of its separate reli- 
ance on bona fide adequate and independent state 
grounds. In these ways, I bclieve, the Michigan v. Long 
approach responds to both the uniformity and state auton- 
omy policies that inform so much of the law governing the 
relation of federal and state courts. 
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The effort of the Supreme Court to protect our judi- 
cial federalism has proceeded during the past decade on 
several other fronts as well—the abstention doctrine and 
recent developments in the application of the fcdcral 
habeas corpus statute are both groundcd in respect by the 
federal courts for state court proceedings. 

Respect for the integrity of state court proceedings 
was the explicit basis of Justice Black’s important opinion 
in Younger v. Harris in 1971. In that casc, the Supreme 
Court recognized the “long-standing public policy against 
federal court interference with state court procccdings,”"'! 
and held that a federal court may not enjoin a state court 
criminal proceeding. Accordingly, a fcdcral court must 
“abstain” from adjudicating any case brought to enjoin a 
state prosecution. This abstention principle has been rec- 
ognized in recent years as extending beyond criminal pro- 
ceedings to other contexts, such as bar disciplinary pro- 
ceedings, that implicate important statc interests. The 
Younger abstention doctrine thus generally counsels fed- 
eral courts to decline jurisdiction where its exercise would 
interfere with “proceedings necessary for the vindication 
of the state judicial system.” '2 

This doctrine accords broad protcction to pending 
state proceedings. Under the Younger abstention doctrine, 
as under the Michigan rule, state courts excrcisc substan- 
tial control over the extent of federal court revicw. Just as 
a state court can avoid Supreme Court rcvicw by clearly 
articulating a state ground of decision, statc courts can 
often ensure federal court abstention under the Younger 
doctrine by providing the opportunity for the partics before 
them to raise their federal claims. The Younger doctrine 
and the Michigan rule thus exemplify two important and 
complementary themes in our judicial fedcralism. The 
Michigan v. Long rule assures that the statc judiciary will 
retain control of the development of statc statutory and 
constitutional law. The Younger doctrine offers further 
protection to this important state interest by cnsuring that 
state judicial and administrative procccdings are not un- 
necessarily interrupted or preempted by parallcl procecd- 
ings in federal court. Further, at bottom, the Younger doc- 
trine rests on an assumption absolutcly critical to the 
effective partnership of our federal and state courts: the 
understanding that state court judges take their duty to 
enforce federal law and vindicate federal rights seriously 
and can and should be trusted to do so. 

Nowhere is this latter tenet of our judicial federalism 
more directly implicated than in the revicw by federal 
courts of state criminal judgments under the federal 
habeas corpus statute. The Supreme Court’s decisions in 
this area reflect the strong presumptions that state court 
criminal judgments are final and that state court procecd- 
ings are fully adequate to resolve federal claims. No bettcr 
statement of the Court’s policy in this regard can be found 
than that written by Justice Powell for the Court in the 
case of Stone v. Powell: 


[W]e are unwilling [the Court said] to assume that 
there now exists a general lack of appropriate 
sensitivity to constitutional rights in the trial and 
appellate courts of the several Statics. State 
courts, like federal courts, have a constitutional 


obligation to safeguard personal liberties and to 
uphold federal law. '$ 


There are at Icast four important ways in which fed- 
cral habcas corpus law pays respect to state courts, and in 
this past tcrm, the Court has indicated its continuing com- 
mitment to the protection of our judicial federalism in a 
fifth arca of habeas corpus law. 

First, federal courts, by statute, must give deference to 
state court findings of fact relevant to federal claims. Con- 
gercss has provided that in [cderal habeas corpus proceed- 
ings, a state court’s findings of fact are presumed to be 
corrcct—unless, broadly spcaking, the state court pro- 
cecdings that resulted in the findings were in some way 
procedurally inadequate lor a fair decision on the federal 
claim.'4 This deference to state findings of fact means that 
most habcas issues will be decided by the state rather than 
the fcdcral courts, for, as Justice Jackson once observed in 
another context, “most contentions of law are won or lost 
on the facts.”'5 

Second, deference to state-court determinations on 
habcas issues is embodied in the statutory requirement 
that a state prisoner exhaust his state remedies before 
making application to a fcdcral court for a writ of habeas 
corpus.'® This exhaustion requirement rests on the con- 
gressional judgment that it is appropriate that state courts 
have the first opportunity to address challenges to their 
own proceedings. '” 

Third, the waiver rulcs in federal habeas law also rest 
on federal respect for state court proceedings. If a state 
prisoner has committed a procedural default with respect 
to a particular federal claim—that is, if he has failed to 
comply with a state procedural rule requiring him to raise 
the claim at a specified time, on penalty of forfeiting the 
claim for state court purposes—he is generally precluded 
from raising the claim in federal court. This is because the 
statc procedural rule constitutes an adequate and inde- 
pendent state ground for the state courts’ rejection of the 
claim. ‘The prisoner can overcome the bar to federal 
habeas considcration of his claim only by demonstrating 
cause for and prejudice from his waiver. The basis for 
these restrictive waiver rules, once again, is federal respect 
for “the State's interest in the integrity of its rules and 
procecdings and the finality of its judgments. . . .”18 

The fourth aspect of the law of federal habeas corpus I 
wish to touch on is the Court’s decision in Stone v. Powell. 
The Supreme Court held there that lower federal courts 
cannot entertain’a state prisoner’s habeas petition that 
alleges a Fourth Amendment violation if the state court 
criminal procecding provided a full and fair opportunity to 
litigate the issue. If there has been such an opportunity, 
only discretionary review by the U.S. Supreme Court re- 
mains available to a convicted state defendant alleging 
that cvidcnce obtained in violation of the Fourth Amend- 
ment was unlawfully admitted. This principle has been 
extcndced to preclude a state criminal defendant from 
bringing a civil damages action against the police who 
seized evidence of the legality of the search and seizure has 
been resolved previously against the defendant in the 
criminal case.'9 Because of the rarity of Supreme Court 
certiorari review, these rulcs, of course, accord substantial 
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finality to state court resolutions of Fourth Amendment 
Claims. 

Respect for any system of decisionmaking, indeed re- 
spect for the rule of law itself, entails the proposition that 
at some point dispute will come to an cnd and a legal 
decision will not be subject to further revicw or revision. 
The Court very recently reaffirmed its commitment to 
respect for the finality of the judgments of the state courts 
in criminal cases in its decision in Teague v. Lane.2° The 
decision in Teague dealt with the question of whcther new 
interpretations of federal constitutional rcquirements 
should be applied retroactively in fedcral habcas corpus 
proceedings to state criminal convictions. ‘The problem 
arises from the fact that there is no timc limitation on the 
availability of federal habeas corpus revicw of state crimi- 
nal convictions. Most Americans probably would be 
shocked to learn that federal courts often sit to review 
claims of constitutional error in state criminal trials ten 
years and more after the defendant has been convicted. 
During this long interval, the dictates of federal law often 
have changed in ways that were completcly unforeseeable 
to the police who arrested the defendant, the prosecutor 
who tried the case, and the state judges who presided at 
the trial and considered the defendant’s appcal. As the 
Court has noted in the past, “[s]tate courts are under- 
standably frustrated when they faithfully apply state con- 
stitutional law only to have a federal court discover, during 
a [habeas corpus] proceeding, new constitutional com- 
mands.2' Moreover, continued litigation of statc criminal 
convictions in the federal courts tends to undermine the 
important interests in deterrence and rchabilitation that 


underlie the criminal justice systems of the statcs. Justice 
Harlan captured the essence of the problem when he 
wrote: 


No one, not criminal defendants, not the judicial 
system, not society as a whole is bencfited by a 
judgment providing a man shall tentativcly go to 
jail today, but tomorrow and every day thercafter 
his continued incarceration shall be subject to 
fresh litigation on issues already rcsolved.22 


Although there was no majority opinion for the Court 
in Teague, seven members of the Court indicated their 
general agreement with Justice Harlan’s vicws on the sub- 
ject of retroactivity in habeas corpus. ‘Vhe plurality opin- 
ion, joined by four justices, sketched out what I belicve will 
prove an approach to this problem that arrives at a fair and 
lasting balance between the important state interests in 
the finality of criminal convictions and the federal interest 
in ensuring that no innocent person is imprisoned in viola- 
tion of federal constitutional guarantees. The plurality in- 
dicated that once a defendant has been convicted by a jury, 
exercised his right of appeal in the state system, and has 
had an opportunity to present his federal claims to the Su- 
preme Court on direct review, his conviction shall be con- 
sidered “final” for purposes of federal habeas corpus. Asa 
general matter, the constitutionality of his imprisonment 
will be judged by the standards that prevailcd at the time 
his conviction became final, not by the standards applica- 
ble years later when his petition for habcas corpus is con- 
sidered. Just as the Younger doctrine tcaches respect for 


State court proceedings by counseling federal courts to 
avoid intcrference before a state court has had the oppor- 
tunity to consider a federal constitutional claim, the rule of 
gencral nonretroactivity on federal habeas corpus teaches 
us that judgments arrived at by those courts are entitled to 
respect after the fact and arc not to be lightly set aside. 

The rule announced in Teague is tempered by two 
exceptions, which ensure that finality does not become an 
end in itsclf and that criminal defendants will receive the 
bencfit of certain new federal constitutional rules central 
to the fairness and accuracy of the criminal process. First, 
wherc a new [cderal rule announces that the conduct itself 
for which the defendant has been punished is constitution- 
ally protected, the states’ interest in finality must give way, 
and the new rule will be applied even years after convic- 
tion on habeas corpus revicw. Second, the benefits of new 
fedcral rules that significantly alter the processes by which 
the statics may arrive at judgments of guilt or innocence, 
thercby cnhancing the truth-seeking function of the trial 
itsclf, will be extended to all criminal defendants no matter 
how long ago their conviction became final. Like the 
Younger doctrine and the other rules of federal habeas 
mentioncd above, the approach to the retroactive applica- 
tion of federal law proposcd in Teague embodies the care- 
ful balance between federal interest and state prerogative 
that is the hallmark of our judicial federalism. 

iach of the doctrines I have mentioned—the Michi- 
gan v. Long rule, the Younger abstention principle, the 
rulcs of habeas corpus, and the recent developments in the 
retroactivity of federal law in Teague v. Lane—are designed 
to preserve the vitality and autonomy of the state court 
componcat of our judicial federalism. I think it is clear that 
the Supreme Court of the United States has been increas- 
ingly sensitive to the role of state courts within the federal 
system. This recognition of the role of state courts neces- 
sarily places a reciprocal burden and responsibility on state 
court judges to deal with fcderal issues in a thorough and 
receptive manner. Hearings on federal issues in criminal 
cascs must be conducted with great care and with knowl- 
edge of the applicable principles. Adequate findings must 
be made and clearly articulated. This kind of careful atten- 
tion by the state courts to their role in deciding questions 
of federal law is preciscly what enables state courts to 
exercise the substantial degree of control they have over 
our dual judicial system. 


zseee eke & 


There are, today, as in the past, skeptics and critics of 
various aspects of federalism as we experience it in this 
country. When in 1815 the liberator of much of Latin 
America, Simon Bolivar, was choosing a system of govern- 
ment for the nations he had helped to create, he was 
skeptical of federalism: 


Among the popular and representative sys- 
tems of government, I do not approve of the fed- 
cral system: It is too perfect; and it requires vir- 
tucs and political talents much superior to our 
own.23 


I do not embrace Bolivar’s notions that federalism is 
“too perfect,” or that it requires virtues and talents beyond 
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human capacity. Our judicial federalism is, by its very na- 
ture, a flexible and dynamic accommodation of the some- 
times conflicting interests of the state and [cdcral courts. 
Judicial federalism can never be perfcct as long as our 
country continues as a sovereign union of cqually sover- 
eign and vital states. But, despite the incvitablc imperfec- 
tions and conflicts in federal and state court rclationships 
in a dynamic federal union, I believe that we have the abil- 
ity and virtues necessary to make federalism work. But the 
marriage between our state and federal courts, like any 
other marriage, requires each partner to respect the other, 
to make a special effort to get along togcthcr, and to recog- 
nize the proper sphere of the other partncr. 
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1986 State Fiscal Capacity 
and Efiort 


ACIR developed the Representative Tax System 
(RTS) and the Representative Revenue System (RRS) 
to improve on available measures of state fiscal ca- 
pacity and effort. These measures show state and lo- 
cal government capacity to collect tax as well as 
nontax revenue. With 1986 State Fiscal Capacity and 
Effort, ACIR—in conjunction with Price Water- 
house —continues its tradition of providing infor- 
mation on the relative economic well-being and fis- 
cal performance of the states. 


() Why measure stale fiscal capacity? 


To facilitate comparative fiscal analysis, by 
state and by revenue base 

To provide perspective on economic trends 

To aid in designing federal grant formulas 


Why use the RTS and RRS? 


They measure governments’ potential abilities 
to raise revenues relative to a national 
average 

They are comprehensive, measuring all major 
tax sources and a substantial portion of 
nontax sources that contribute to a 
government's ability to raise revenue 

They are the only indicators that measure fiscal 
capacity on a revenue-by-revenue basis 

They capture states’ opportunities for tax 
exportation by estimating actual tax and 
nontax revenue bases and applying 
average tax rates 

The systems are readily understandable and are 
used by many federal and state 
policymakers and analysts 


1986 State Fiscal Capacity and Effort — 


Contains tables and graphs on 30 RTS and RRS 
bases, arranged both by revenue base and 
by state 


Discusses recent changes in states’ fiscal 
capacities 

Compares RTS and RRS with other capacity 
measures 

Provides details on the methodology 

Includes historical data 


M-165 1989 128 pages 
(see page 26 for order form) 
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State Bills 
of Rights: 
Dead or 
Alive? 


Dorothy T. Beasley 


A new interest has developed recently in state 
constitutional law, particularly in the area of in- 
dividual rights.' There are three primary rea- 
sons for the development of this interest. One is 
the conviction that federal protections, adopted 
so long ago, are not adequate for the needs of to- 
day’s citizens, who live in a more complex society 
in which government is a pervasive force. An- 
other reason is the renewed interest in federal- 
ism, as demonstrated by the political popularity 
of the concept of “returning” power to the states. 
This reversal of the trend toward centralizing 
governmental activity, authority, and might has 
not gone unnoticed in Georgia. 


A third reason is the widespread modernization of 
statc constitutions within the last 20 years. The cumber- 
somc old constitutions, with multitudinous amendments, 
secmcd more like legislation that supported outmoded 
structurcs of state government than repositories of funda- 
mental principles. Georgia recently has undergone state 
constitutional revision for the tenth time in its 250-year 
history. Whether successful or not, constitutional revision 
has the salutary effect of thrusting to the fore the public 
debatc on state constitutions and, consequently, on state 
bills of rights. 

How has the judiciary responded? There are three 
principal approaches to the development of state constitu- 
tional law, all of which rely to some extent on the federal 
Constitution. 

The first is an intcrstitial or supplemental use of state 
constitutions. Under this approach, the federal Constitu- 
tion is cxamincd [irst and the state constitution is used only 
if federal constitutional protections are inadequate. This 
approach posits that litigants need not invoke the state 
constitution if the federal Constitution protects their 
rights. 

Critics of this approach argue that it is reactionary or 
instrumcntalist. Its main flaw is the effect that vicissitudes 
in interpretation of the federal Constitution would have 
on protcction of civil liberties and rights. When the U.S. 
Supreme Court is expansive in protecting individual rights, 
statc constitutions will lic dormant; when the courts act 
conservatively, state constitutions will be resurrected and 
rclicd on to assert broader rights. This approach does not 
allow stcady, cohesive devclopment of state constitutional 
law. 

The second approach reverses the order of attention 
to the two constitutions. The state constitution is exam- 
ined first, and, if it provides the protections sought, no 
further examination is called for. Disposition of the ques- 
tion by application of the state constitution may end the 
mattcr at an earlicr stage. Independently construed, the 
state constitution may give broader or narrower protec- 
tions compared to the federal Constitution. Regardless of 
the outcome, the state constitution should be construed 
and applicd separately, so that people know what it stands 
for. 

Under the third approach, both constitutions are ad- 
dresscd and analyzed, with the recognition that they may 
have dilfcrent meanings and therefore produce different 
results. This approach recognizes the state courts’ obliga- 
tion under our federal systcm to construe and apply the 
two constitutions, which guard the rights of citizens. While 
statc courts are not the final authority in the meaning of 
the federal guarantees, thcy are bound to address the 
subject, give their reasoncd understanding to the federal 
Constitution, and contributc to the commonality of mean- 
ing that cvolves through courts’ thoughtfully plumbing its 
depths. This approach is the most difficult from the stand- 
point of judicial time and cnergy, and in these days of 
chronic appellate overload it is not likely to be favored. 
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Reasons to Develop State Constitutional Law 
An Adequate and Independent State Ground 


The development of state constitutional law is in no 
way an affront to the highest court of the land or an cffort 
to deprive it of jurisdiction. Rather, this development com- 
plies with the principle of federalism. In addition, the 
responsible discharge of a state court’s duty mandatcs 
measurement of the activities of a state’s officials, cmploy- 
ees, and citizens against the standard thcy themsclvcs have 
set up in their organic law. 

One of the most important doctrincs to help catalyze 
this development is the principle of an “adequate and 
independent state ground.” The need to develop this fed- 
eral jurisdictional principle, however, did not arise for 
many years after the Bill of Rights was addcd to the U.S. 
Constitution because the federal Bill of Rights was held 
not to apply to the states. Consequently, when a state 
prisoner complained of a constitutional violation such as 
cruel and unusual punishment, it was prcsumcd that he 
based his objection on a right protected by the state consti- 
tution. 

The federal Bill of Rights was not applicd to the statcs 
until 1897 in the landmark case of Chicago, Burlington & c. 
R’d. v. Chicago,? in which the Supreme Court held that the 
due process clause of the Fourteenth Amcndment applies 
to a state’s taking of private property. Then began the long 
and continuing battle between those who believe that the 
Fourteenth Amendment incorporated the entire Bill of 
Rights and applied it to the states, those who believe that 
the Fourteenth Amendment incorporated only selected 
provisions, which must be identified by judicial interpreta- 
tion in concrete cases and controversics, and those who 
believe that the Bill of Rights does not apply to the states 
at all. In 1947, the Supreme Court in a 5-4 decision refused 
to take the doctrinal position that the entire federal Bill of 
Rights is binding on the states. 

The complications introduced by the nccd to deter- 
mine whether the federal Bill of Rights applics in a given 
situation only exacerbate the complexity inherent in our 
federal structure. But the answers to thesc difficult ques- 
tions of the meaning and applicability of the federal Bill of 
Rights provide the relief sought. 

Judicial review of legislative acts or official actions 
challenged on state constitutional grounds is a job pecu- 
liarly for the state courts. The test that the Supreme Court 
applies to determine whether it has jurisdiction of a ques- 
tion goes to the heart of the issue. If the issue is whether 
the action violated the state constitution, the state appel- 
late court’s decision is final. If the only issuc is whether the 
action violated the federal Constitution, the Supreme 
Court is the final arbiter. If the two issucs arc involved in 
the same case, the Court has no authority to construc the 
state provision if it provides adequate protection indc- 
pendent of the federal Constitution. The doctrine of an 
“adequate and independent state ground” cxpresscs this 
accommodation of federalism, which dclincatcs the re- 
sponsibilities of both sets of courts in our dual system of 
government. Justice Robert Jackson articulated the doc- 
trine in its present language: “This court . . . will not review 


judgments of state courts that rest on adequate and inde- 
pendent state grounds.” 

In the intervening years, the Court has abided by the 
doctrine, but has often had difficulty discerning the basis 
for the state court’s decision, a determination which is the 
threshold for the Supreme Court’s exercise of jurisdiction. 
For cxample, the Court remanded Ohio v. Gallagher* so 
that the Supreme Court of Ohio could specify whether its 
opinion rested on the federal or state constitution. 

Whenever the Court cannot determine whether the 
state court’s decision rests on federal or state constitu- 
tional grounds, the Court must decide the federal question 
that played at least a part in the state court’s ruling. Not 
only must the state court’s ruling depend wholly on state 
law, but the court also must state this finding expressly in 
its opinion. 

Of course, the state ground must also be adequate. As 
the court indicated in South Dakota v. Neville,5 the state 
court cannot simply assume that the state provision is 
automatically violated whenever the federal provision is 
violatcd. The court must give a reasoned analysis of the 
statc provision that serves as the “adequate” ground. 

‘The Supreme Court should welcome the state prac- 
tice of deciding constitutional issues on state constitu- 
tional grounds. ‘The presence of an adequate and inde- 
pendent state ground obviatcs the necessity for federal 
revicw and, thus, eliminates the complicated task of decid- 
ing issues that could be adjudicated by the state supreme 
courts. Better application of state constitutional law would 
ease the federal case-load burden and serve judicial expe- 
diency. 

The case of Oregon v. Kennedy® illustrates the doc- 
trinc’s urgency and jurisprudential importance. During 
Kenncedy’s state trial for theft, the prosecution asked a 
question that prompted the trial court to grant a mistrial.” 
Kenncdy was retried, and the trial court rejected his dou- 
ble jcopardy claim after finding that it was not the inten- 
tion of the prosecutor to cause a mistrial. The Oregon 
Court of Appcals disagrecd and concluded that retrial was 
barrcd because the prosccutor’s conduct amounted to 
“overreaching.” Bypassing the Supreme Court of Oregon, 
the casc went to the Unitcd States Supreme Court, which 
revcrscd because of the Orcgon Court of Appeals’ “overly 
expansive vicw of the application of the Double Jeopardy 
Clausc following a mistrial resulting from the defendant’s 
own motion. . . .”6 

Kennedy first contendcd that the Oregon court’s deci- 
sion was based on an adcquate and independent state 
ground. If the state ground were unclear, he argued that 
the casc should be remanded to the state court for clarifi- 
cation, as the Court had done in Delaware v. Prouse® and 
California v. Krivda.‘° Reluctantly, the Supreme Court 
rejected the connection and examined federal constitu- 
tional law. Because the court of appeals had rested its 
decision solely on federal law, the Supreme Court de- 
clincd to delay the casc further by remanding the grounds 
question. Addressing the merits, the Court decided that 
the Oregon Court of Appeals had misjudged the breadth 
of the federal double jeopardy clause. By remanding the 
case for further proceedings, the court continued the in- 
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conclusiveness of Kennedy’s conviction for a theft that had 
occurred two years earlier. The Oregon Supreme Court 
ultimately affirmed the court of appcals and held that 
retrial was not double jeopardy under the Orcgon consti- 
tution. 

Because the intermediate state appcllate court had 
based its decision on the federal Constitution, the case 
proceeded from the state trial court to the second state 
trial court, to the state court of appeals, to the U.S. Su- 
preme Court (bypassing the state supreme court), back to 
the state court of appeals and, finally, to the statc supreme 
court. The delay, expense, extended lack of finality, and 
involvement of the chronically overburdcned Supreme 
Court all could have been avoided if the state court had 
followed a fundamental principle of fcdcralism. These 
considerations are a convincing argument in favor of an 
initial application of state constitutional law. 

Indeed, the Court has implorcd statc courts to keep it 
out of their business. The Court requires only “a clear and 
express statement that a decision rests on adcquate and 
independent state grounds”"' to assume the finality of a 
state court’s decision. 

State appellate courts cause an administrative night- 
mare when they blur or ignore the federal-state dichot- 
omy. They can correct this problem by construing their 
own state constitutions. They have negicctcd this role in 
the past, frequently because counsel’s failurc to invoke the 
state constitution has precluded this basis for review. All 
who believe in the principle of federalism should not only 
heed but also welcome the U.S. Supreme Court’s pleas to 
seek separate meanings in state constitutions. 


Why State Courts Should Favor 
an Independent and Adequate Ground 


From the standpoint of the state judge, the easiest and 
quickest road to travel when individual rights are at issue is 
to defer to the federal Constitution and its interpretation 
as announced by the Supreme Court. But when the state 
constitution guarantees a similar or additional right, the 
state judge has both an opportunity and a duty to construe 
the state constitution—even when concluding that both 
constitutions have the same meaning in a particular con- 
text. 
Above all, the judge’s oath of office requires interpre- 
tation of the state constitution. The judge does not swear 
allegiance to the federal Constitution first and to the statc 
constitution only when there are peculiarly state matters 
at issue, such as zoning, eminent domain, or jurisdiction. 
Nor does the judge swear allegiance to the statc constitu- 
tion on the condition that the state bill of rights is to be 
construed in connection with comparable provisions in the 
federal Bill of Rights. Each stands on its own merits and 
requires independent adherence. 

Second, Georgia’s constitution provides that: “Legis- 
lative acts in violation of this Constitution or the Constitu- 
tion of the United States are void, and the judiciary shall so 
declare them.” Note that the provision addrcsscs the com- 
mands of the state constitution first. ‘The government, 
including the judicial branch, has a duty to protect the 
structure of state government, a structurc that must be 


maintaincd if the system is to survive. Abdicating a govern- 
mental function weakens this structure. 

Third, courts must interpret the state constitution if 
they are to adhere to the principle that cases should be 
decided on the narrowest possible grounds. When judges 
establish broader Icgal rulcs than are necessary to resolve 
a case, they risk troublesome application of these prece- 
dents to unforeseen circumstances. 

Fourth, only state courts can construe the state consti- 
tution authoritatively. The federal courts do not share this 
capacity or function, although the state courts share with 
the fcdcral courts the function of construing the federal 
Constitution. Thus, state court failures to construe their 
Statc constitution result in a jurisprudential vacuum. 

‘This loss of useful precedent should not be taken 
lightly. ‘The state constitutions principally define the rela- 
tionship between the pcopic and their immediate govern- 
ment. Thomas Jefferson recognized the great importance 
of the state constitution when he wrote that “everyone 
should be free to appeal to its text.” 

State courts should welcome this challenge. State bills 
of rights can protect our liberties more effectively than the 
federal Bill of Rights for several reasons. Rules enunci- 
ated by the U.S. Supreme Court have national significance 
and applicability. Such repercussions favor a “least com- 
mon denominator” attitudc. In contrast, state courts con- 
struing state constitutions make law for fewer people over 
a smallcr area. Unlike the Supreme Court, they need not 
assess the impact of their decisions on federal-state rela- 
tions. Nor must state courts construing state constitutions 
decide whcther the Fourteenth Amendment enforces the 
right in question against the states. 

Since their decisions arc not so far-reaching in effect, 
statc courts can be more imaginative, more creative, and 
morc experimental. When hindsight counsels that a state 
pronouncement was unwise, changes are made more eas- 
ily, cither judicially by anothcr case or legislatively by stat- 
ute or constitutional amcndment. 

Each state has developed its own constitutions and 
amendments under different circumstances in different 
times and by different people and methods. If courts either 
assumc that the meaning of a state constitutional provision 
is the same as its federal counterpart or ignore the state 
constitution, we lose the richness of these 50 individual 
historics. Furthermore, such short cuts may be gravely 
wrong. l‘or example, the founders’ reasons for adopting 
the crucl and unusual punishment clause of the Eighth 
Amendment in 1789 were undoubtedly different from the 
reasons why Georgia first inserted this provision in its 1861 
constitution, when it seceded and joined the Confederacy 
to protect the institution of slavery. Because state and 
local authoritics are close to the people and have daily 
contact with their lives, they are more likely to accept and 
apply state-level decisions than pronouncements from 
Washington. Moreover, state sanctions for compelling ad- 
herence are nearer at hand than pronouncements of the 
U.S. Supreme Court. 

Addressing state constitutions demands the scholar- 
ship and wisdom of state supreme court justices on the 
contemporary meaning of fundamental rights in our di- 
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verse society. Even if the inquiry must proceed beyond the 
state constitution and embrace the fedcral Constitution, 
examination of state constitutions gives the Supreme 
Court the benefit of state judicial thinking. Asa result, the 
federal rule that binds courts throughout the country will 
be more broadly based and more decply considered. Just 
as Supreme Court decisions on federal law may guide statc 
courts in ascertaining the meaning of state constitutions, 
so may state court decisions assist the Supreme Court. 

In addition, state court decisions construing state con- 
stitutions are an important indication of popular senti- 
ment because democracy is more directly instituted on the 
state level. Although representatives of the people 
adopted the U.S. Constitution, the people themselves 
adopted the state constitutions. As a consequence, the 
U.S. Supreme Court can profit from statc analyscs of state 
constitutional guarantees in construing the corresponding 
federal provisions. 

Protection of individual rights through the state court 
system is effective also because the innovation and appli- 
cation of a state constitution provides speedier and less 
costly redress to the person claiming the violation of a fun- 
damental right. The substantial time and resources re- 
quired to pursue a case to the U.S. Supreme Court are not 
available to everyone. Because the Court hcars relatively 
few cases each year, it is unable to decidc many cases in 
which the federal Constitution is at issuc. Many more liti- 
gants have an appeal of right or at least a greater chance of 
obtaining certiorari from the state supreme court. 

Moreover, focusing on the state constitution develops 
state law into a more cohesive and fullcr body of prece- 
dent. State courts construe law madc by legislatures, 
boards, state administrative agencies, local governments, 
and prior judicial decisions in thousands of decisions each 
day. Why then ignore the state constitution, the highest 
state level of documentary authority? For example, Geor- 
gia state law requires that criminal defendants who de- 
mand a speedy trial be tried within two tcrms in which a 
jury is available. When a defendant who made such a de- 
mand later contends that his right to a specdy trial has 
been violated, why should the state courts ncgicct the state 
constitution’s speedy trial provision and apply only the 
federal guarantee as construed by the U.S. Supreme 
Court? 

If state appellate courts do not study, analyze, and ap- 
ply the state guarantee consistently, how are state trial 
judges to know the standards that their state constitution 
requires? Each state’s appellate judiciary must promul- 
gate statewide constitutional guidelines dcfining concepts 
such asa “speedy trial” to provide the propcr devclopment 
of this crucial area of the state’s law. A Wisconsin case, de- 
cided over a century ago, eloquently championcd the duty 
of state courts to examine state constitutional issues: “The 
people [of Wisconsin] then made this constitution, and 
adopted it as their primary law. The peoplc of other states 
made for themselves, respectively, constitutions which arc 
construed by their own appropriate functionarics. | ct 
them construe theirs—let us construc and stand by 
ours.” 12 


Approaches to Constitutional Construction 


How should state courts’ development of state consti- 
tutional law proceed? Commentators have suggested sev- 


eral methods of decisionmaking that courts may use in 
construing and applying a state constitutional provision. 

The first approach utilizes arguments drawn from the 
history of the provision and of each state. This approach, as 
well as the textual and structural approaches, are 
“originalist” arguments bascd on preexisting sources. The 
historical method focuses on Icgislation, history, the social 
and political settings in which the clause originated, state 
traditions, and the place of the clause in the state’s consti- 
tutions and case law over the years. Legislative history in- 
cludes the proceedings of the constitutional commission or 
other body that adopted or revised the constitution or 
amendments. 

Application of the second approach, the “textual,” re- 
quires the reader to examinc the words used in the consti- 
tutional provision and to compare the provision’s language 
and origins with those of analogous provisions in other 
constitutions. However, a textual difference does not al- 
ways denote a difference in meaning, nor does textual 
samencss always import an identical meaning. In addition, 
the state provision’s language may be more explicit. In in- 
terprcting state constitutional provisions, courts should 
consider not only the mcaning of the corresponding fed- 
eral provision but also the mcaning of similar provisions in 
sistcr statcs’ constitutions. 

The “structural” method is the most difficult to apply 
becausc it addresses the intcrrelationships of governmen- 
tal cntitics within the state and local framework. For ex- 
ample, a structural analysis of the constitutionality of gov- 
ernment action could consider whether the decisionmaker 
is elected or appointed, whcther the level of the decision is 
state or local, and whether the agency acting is a board, 
commission, executive, Or quasi-judicial entity. 

The “prudential” method, like the “doctrinal” and 
“ethical” methods, discussed below, is “nonoriginalist” be- 
causc it does not depend on premises that were previously 
part of the constitution. A judge applying this method asks 
two questions: Should the court get involved, and to what 
degrcc should the court be a policymaker? The first ques- 
tion addresses problems such as standing, mootness, po- 
litical questions, and advisory opinions. The second ques- 
tion assesses the pragmatic impact of the decision and its 
costs and bencfits as public policy. The court must con- 
sider the nature of the subject matter, the nature of the in- 
terest affected, and whether uniformity or diversity is ap- 
propriate. 

The “doctrinal” method often involves the creation of 
court-made formulas. Unfortunately, this approach lends 
itself too readily to application of inapposite catchwords to 
a given sct of circumstanccs. A court using doctrinal analy- 
sis catcgorizes new questions according to previously de- 
veloped theories. The danger is that facile compartmen- 
talization may prematurely cnd the inquiry. Terms such as 
“stop and frisk” are not part of the constitution, but are 
mercly explanatory labels. Courts may be tempted to sort 
cases into convenicnt catcgorics that discourage thorough 
analysis. 

Courts employ the “cthical” approach when they de- 
sire a certain result becausc it appeals to their sense of val- 
ues or reflects the attitudes or ideals of society. The result 
may have only a tenuous link to a constitutional provision. 
The right to privacy, enunciated long ago by the Georgia 
Supreme Court, is an example.’ Courts used this method 
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in developing the law of substantive duc process with re- 
spect to economic rights. If the court gocs too far, how- 
ever, and mistakes the values of society, the state constitu- 
tion is easier to amend than the federal Constitution. 

Central to the use of the “declaratory” method is a de- 
termination of whether the right claimed is “fundamental” 
in character and thus reserved to a citizen. This decision 
requires an examination of the treatment of the right at 
common law and perhaps an extrapolation or refinement 
of the right to fit today’s societal background. Early deci- 
sions of the Georgia Supreme Court used this approach. In 
one antebellum case, the court posited that individuals 
have certain inalienable rights, that statc constitutions de- 
clare these rights but do not create them, and that other, 
unnamed rights also exist. The opening paragraph of 
Georgia’s original constitution in 1777 expresses this natu- 
ral law concept by deriving the authority to adopt a consti- 
tution from natural law. This method contemplates the 
evolutionary development of law from the customs and 
traditions of the people. This approach rcficcts a “funda- 
mentalist” rather than an existentialist attitudc. 

In recognizing the existence of rights which are not ex- 
plicitly defined, the Georgia Supreme Court in 1846 stated 
that the rights in the first ten amendments were “virtually 
adopted” by the people, in their acts of ratification, to 
guide and control the state legislatures as well as the Con- 
gress. This statement illustrates a “fundamental law” the- 
ory, not an incorporationist theory. The cssential differ- 
ence is that the state courts are free to decide what rights 
are fundamental at any given time and circumstances in 
Georgia law and society, whether or not the Constitution 
enunciates such rights. If the right existed at common law, 
the Constitution’s silence about it does not foreclose the 
right’s “fundamental” and therefore protectible character. 
The court examines the principle itsclf, not mercly the 
constitutional provision which may or may not house it: 
“... principles which lie lower than the Constitution it- 
self... principles of right, found in the mind of all cnlight- 
ened and good men—of universal application, and un- 
changing as the source from whence they come, the bosom 
of the Deity.”'* Although the “declaratory” method may 
seem antiquated, it should not be overlooked. Georgia’s 
constitution still contains a deep depository. 

Whatever method is used in argument and analysis, 
we must not lose sight of an important contcxtual perspec- 
tive: the federal Constitution is a grant of power from the 
people to the federal government, whercas the state con- 
stitutions define limits on state and local governmental 
power over the people. Thus, a different purpose prompts 
the recitations of rights and liberties. Constitutions such as 
Georgia’s therefore make clear that the individual rights 
enumerated are not exclusive; the Georgia constitution 
specifically states that, “The enumeration of rights herein 
contained as part of this Constitution shall not be con- 
strued to deny to the people any inherent rights which they 
may have hitherto enjoyed.” The meaning of “hitherto” 
suggests interesting questions for debatc: (1) How far back 
in history do we “hither” go? And to what sources? The 
Magna Carta? English common law? (2) Docs “hitherto” 
embrace rights which may have been omitted from this 
constitution but were mentioned in earlicr ones? 

State courts should consider another factor when con- 
struing state constitutional provisions: whcther the litigant 


challenges a !cgislative act or an isolated activity of a gov- 
ernmental agent. Striking down a law that reflects the will 
of the people as expresscd by their elected representatives 
is a far more scrious undertaking than invalidating a par- 
ticular scarch and seizure by a police officer. Invalidating a 
iegislative act brings into play the separate roles of two 
theorctically equal branches of government. 

In sum, one must interpret a state’s constitution in 
light of that state’s distinctive characteristics—its land, its 
industry, its people, its history. For these elements are the 
kalcidoscopic sources of the state’s constitution and of the 
libertics that distinguish the people who adopted the con- 
stitution from the federal government and from the other 
states. 
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Residential Community Associations: 
Private Governments in the Intergovernmental System? 


Residential community associations (RCAs), having territorial 
scope and authority to levy mandatory assessments, regulate behavior, 
and provide public services, such as strccts, may be the fastest growing 
form of “local government” today. ‘This policy report examincs the 
growth and characteristics of RCAs and the opportunitics and problems 
they pose for state and local governments. 


A-112 1989 128 pages $10 


Disability Rights Mandates: 
Federal and State Compliance 
with Employment Protections 

and Architectural Barrier Removal 


This policy report examines the qucstion of whether the federal gov- 
ernment practices what it preaches by comparing federal and state com- 
pliance with disability rights mandatcs that apply to both governments. 
The report explores how intergovernmcntal policymaking may be made 
more effective and how cooperation can be fostered in the intergovern- 
mental system in order to implement policy nationwide. 


A-111 1989 136 pages $10 


(sce page 26 for order form) 
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Hearings on Constitutional Reform of Federalism: 
Statements by State and Local Government 
Association Representatives 


This hearing continued a series of ACIR studies on the balance of 
powers in the federal system following the U.S. Supreme Court’s Garcia 
and South Carolina decisions. Participants at the hearing were John H. 
Sununu, then governor of New Hampshirc; Harvey Ruvin, commis- 
sioner, Dade County; Ted Strickland, state senator, Colorado; Robert 
M. Isaac, mayor, Colorado Springs; Mary McClure, state senator, South 
Dakota; Brian J. O’Neill, council member, Philadelphia; Douglas Henry, 
Jr., state senator, Tennessee; Lucille Maurer, state treasurer, Maryland; 
and Jim Ross Lightfoot, U.S. Representative, Iowa. 


M-164 1989 60 pages $5 


Readings in Federalism: 
Perspectives on a Decade of Change 


In 1989—the 200th Anniversary of our federal republic— Amcrican 
federalism is a system out of balance, both in terms of the federal budget 
and the constitutional balance of powcr. This book of readings, from /n- 
tergovernmental Perspective and other ACIR reports, provides a convcn- 
ient overview of the many developments, especially in public finance, 
that have brought about the current condition of federalism. The cssays 
cover 30 years, but the main focus is on the period 1978-1989. 


SR-11 1989 128 pages $10 
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State 
Constitutions: 
State 
Sovereignty 


Randall T. Shepard 


L, is with some caution that I choose to use the 
term state sovereignty in the title of this article. 
There was a time, of course, when a respectable 
scholar could describe the interrelationship of 
federal and state law as “clashing sovereign- 
ties,” as did Edward S. Corwin of Princeton Uni- 
versity, a leading constitutional scholar of the 
first half of this century. For the present genera- 
tion, however, the concept of state sovereignty 
evokes a pejorative image, associated with 
George Wallace standing in the schoolhouse 
door to prevent black students from attending 
the University of Alabama. 


Still, the idea of state sovereignty is part and parcel of 
the recent renaissance of state constitutions as an integral 
part of the American legal landscape. While many observ- 
ers ascribe this renaissance to the growing number of 
Reagan appointees serving on federal district and circuit 
courts and on the U.S. Supreme Court, that is hardly an 
adequatc reason for state judges and lawyers to take a re- 
newcd intcrest in state constitutional law. Instead, I con- 
clude that stronger state constitutions and stronger state 
governments can play a better role in forging the common 
good than they have during most of this century, during 
which power flowed steadily toward distant Washington. 

Onc need only skim the literature on this subject to 
read that it all got started at the invitation of Justice Wil- 
liam J. Brennan. Having lost yct another time in a case lim- 
iting the famous Miranda doctrine, Justice Brennan issued 
an open invitation to state supreme courts to use their own 
constitutions “to impose higher standards governing po- 
lice practices under state law than is required by the Fed- 
eral Constitution.”' 

The view that Brennan provoked this movement reso- 
nates with a common theory about the conservative moti- 
vation behind the later decision in Michigan v. Long.? In 
that casc, Justice Sandra Day O’Connor wrote that whena 
state court decision is intcrtwined with state and federal 
law “we will accept as the most reasonable explanation 
that the state court decided the case the way it did because 
it believed that federal law required it to do so” unless the 
state court clearly announced an independent and ade- 
quate state ground for its decision. In applying this rule for 
the first time, the U.S. Supreme Court declared valid a 
search that the Michigan Supreme Court had held uncon- 
stitutional under the Fourth Amendment and the Michi- 
gan Constitution. 

Because the defendant lost in Michigan v. Long, some 
observers have attributed this “plain statement rule” to a 
desire by Supreme Court conservatives to rein in state 
courts, which they believe have gone too far in protecting 
the rights of criminal defendants. Chief Justice William 
Rehnquist’s widely reported speech to the Conference of 
Chicf Justices in January 1988 provided an adequate re- 
buttal to this claim. A state court imposing a restraint on 
another branch of its state government, he said, should be 
willing to take the responsibility for doing so on its own 
authority and not because some justices in Washington re- 
quire it. Fair enough. 

In any event, cxplanations ascribing the renaissance in 
statc capitals to Brennan, Rchnquist, and O’Connor de- 
fine statc officials as mere reactors. I see the rediscovery of 
state constitutions as a part of the general renewal of state 
governments. ‘The encrgy and ingenuity of state legisla- 
tures and governors’ olficcs have attracted considerable 
attention, even in the very heart of the Capital Beltway. 
David Broder of The Washington Post has compared this ac- 
tivity to the Progressive era of our grandparents and called 
it “a similar wave of governmental activism and experi- 
mentation at the state level.” He has predicted “a new be- 
ginning for creative excellence in government close to the 
people.” 


The Myth of Rediscovery 


Of course, the idea that state courts have only recently 
rediscovered the lost art of state constitutional decision- 
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making is partly a myth. State courts throughout history 
have confronted state constitutional questions about the 
organization of government. 

Sometimes the most momentous public interests are 
involved. The Indiana Supreme Court, for example, was 
called upon last year to decide whethcr Sccrctary of State 
Evan Bayh, the leading Democratic candidate for gover- 
nor, was entitled to have his name on the ballot. Bayh led 
in all the public opinion polls takcn during 1988 and 
seemed capable of running a strong campaign, assuming 
he could meet the residency requirement of Article I, 
Section 7 of the Indiana Constitution. This section pro- 
vides that candidates for the office of governor must be 
residents of the state for the five years preceding the 
election. Five years before election day, Bayh had been 
working in the Washington offices of Hogan and Hartson, 
and Indiana’s GOP suggested that he failed to meet the 
constitutional requirement. Our courtroom was filled to 
overflowing on two occasions as this drama played itself 
out. We ultimately held that the residency requirement 
implied domicile and not continuing physical presence. 
We concluded that Indiana had always bccn Bayh’s domi- 
cile, and that he was eligible to serve as governor. He 
presently is governor.* 

Similarly, our court heard a case in which local offi- 
cials challenged the constitutionality of a state plan to 
rescue the poor-relief system in Indiana’s largest counties. 
It highlighted an interesting contrast betwccn our consti- 
tution and the federal document. The Indiana Constitu- 
tion contains a balanced budget provision of the sort Presi- 
dent Ronald Reagan promoted for the national charter. 
Article 10 of our constitution prohibits any but casual debt 
by the state, and Article 13 imposes severe limits on the 
debt that can be incurred by local governments. We up- 
held a plan that relied on the taxing authority and borrow- 
ing power of the counties rather than on the inner city 
townships in which many of the poor live. This resolution 
of the challenge to the method of financing put tens of 
millions of dollars to work assisting the homeless and the 
unemployed.5 

On issues of government organization, the judiciary 
interacts with the other branches of state government 
across a whole range of subjects. The Colorado Supreme 
Court’s ruling that the legislature could not compel the 
governor to spend federal block grant money in a given 
way,® the Tennessee Supreme Court’s decision that legis- 
lation creating a human rights commission did not violate 
the separation of powers,’ and the Arizona Supreme 
Court’s rejection of Governor Evan Mccham’s request to 
enjoin his impeachment trial before the Arizona Senate® 
suggest the variety of areas in which this inicraction oc- 
curs. 

These are matters that by definition can be litigated 
only in the state courts. The prevailing fcdcral case on our 
gubernatorial residency problem, for example, rejected 
claims by an aspiring candidate based on the First and 
Fourteenth Amendments to the federal Constitution.® 


The Other Bills of Rights 


Although litigation about state government proceeds 
unabatcd, the national press has focused instead on the 
devclopment of state jurisprudence as an alternative to 
federal decisions about the Bill of Rights. There was a 
time, of course, when the Bill of Rights applied only to the 
federal government. Statc constitutions were the principal 
bulwarks protccting individual rights, and state courts 
acted accordingly. The Indiana Supreme Court spent 40 
years asserting its authority in the fight against slavery. As 
the Taney Court prepared to declare in Dred Scot that 
slaves were property and not people under the U.S. Con- 
stitution, the Indiana Supreme Court used the Indiana 
Constitution to invalidate fugitive slave laws.'° 

Similarly, during the carly part of this century, the 
Indiana Supreme Court prohibited the use of evidence 
procured without a valid search warrant.'' This decision 
was handed down nearly 40 years before the Warren Court 
issued Mapp v. Ohio,'? requiring that all states use the 
same exclusionary rule. 

Of course, Mapp was hardly the beginning of the War- 
ren Court’s federalization of a variety of legal issues previ- 
ously thought to be matters of state law. In some respects, 
the determination to assert federal jurisdiction in areas 
traditionally left to the states began with Brown v. Board of 
Education.‘ Many of the landmark criminal law decisions 
of the 1960s involved black defendants whose claims had 
been rejected by the same southern courts that had re- 
sisted desegregation of the schools and the civil rights 
movement in general.'¢ 

Once the Warren Court’s program reached a full head 
of steam, citing a state constitution to a state court was 
frequently superfluous because parties could so often pre- 
vail on a federal claim. Morcover, those who sought re- 
form of the country’s racial policies and its attitude toward 
the poor saw littic hope in the state governments. Jesse 
Jackson spoke for many in the civil rights movement when 
he said, “For black pcoplc, states’ rights has mainly been 
states’ wrongs.”'5 Even Republicans were moved to say, as 
Nelson Rockefeller did, “I believe in States’ rights provid- 
ing they go along with States’ responsibilities.” '* 

The administrations of John F. Kennedy and Lyndon 
B. Johnson sought federal solutions to most definable 
social problems. In some respects, even the Nixon admini- 
stration followed in their footsteps. It sought to bolster 
state responsibility under the rubric of “New Federalism” 
by making states partners in activities ranging from worker 
safety to clean air. State governments accepted with alac- 
rity this invitation and the money that went with it. The 
ultimate result was federal regulation of a whole host of 
previously state prerogatives, such as the age at which one 
can purchase alcohol. ‘The U.S. Supreme Court and the 
Congress accepted the idca that the federal government 
could impose substantial requirements through conditions 
in grant-in-aid agreements in areas where congressional 
authority to act directly is doubtful.'7 
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In this atmosphere, state judges rcactcd in the same 
way many governors and legislators did: they were always 
looking to Washington. Many came to think about thcir 
own constitution as a simple analogue of the federal docu- 
ment. By the middle of this decade, however, the counter- 
offensive in the state courts was an established phenome- 
non, with leadership from state supreme court justices, 
such as Stanley Mosk of California, Hans [inde of Oregon, 
and Robert Utter of Washington. Justice Thomas Hayes of 
the Vermont Supreme Court issued a strong message to 
lawyers practicing in that court: “One longs to hear once 
again of legal concepts, their meaning and thcir origin. All 
too often legal argument consists of a litany of federal buzz 
words memorized like baseball cards.”'8 

The effort to rebuild state courts as independent cen- 
ters of authority and innovation has fallcn largely on re- 
ceptive ears in the federal judiciary. liven in the most 
sensitive areas, such as capital cascs, there has becn an 
explicit recognition of the value of indcpcendcnt state court 
determinations. Indeed, even in the context of federal law, 
these determinations have been accorded deference in the 
nation’s highest court.'9 

To the extent that state decisions represent bona fide 
jurisprudence, they become entitled to more weight when 
placed beside other considerations. An encouraging re- 
cent demonstration of that entitlement was the decision of 
a federal court of appeals to set aside a district court order 
compelling a state legislature to finance certain school 
desegregation costs. The Sixth Circuit held that the district 
court’s order was an “end run” around Tennessee statutes 
and the Tennessee Constitution on which thcy were based. 
It denounced the district court’s decision as an unjustifi- 
able rejection of democracy and called it “the judicial 
counterpart of a declaration of martial law.”2° 


Future of the Movement 


I expect the trend in state constitutional interpreta- 
tion to move ahead contemporaneously on three fronts. 

First, state supreme courts will continue independent 
interpretation of their own constitutions despite contrary 
conclusions reached by the U.S. Supreme Court concern- 
ing federal provisions written in the samc language. As the 
Indiana court has said, “[T]his court would not be bound by 
[a decision of the U.S. Supreme Court] when considering 
the involved statute as to whether it is in conflict with said 
Article 1, Section 1, of our Constitution although this 
section anc the 14th Amendment are similar in meaning 
and application.”2! The New Jersey Supreme Court has 
used its constitution to reject the good faith exception to 
the prohibition against unreasonable scarch and scizure 
announced by the U.S. Supreme Court in United States v. 
Leon,22 and North Carolina, Wisconsin, and New York 
have taken the same step.2% 

Second, states will proceed to litigate many constitu- 
tional issues on the basis of protections in state constitu- 
tions that do not exist in the U.S. Constitution. Besides 
containing language like the Eighth Amcndment’s prohi- 
bition against cruel and unusual punishment, Indiana’s 
Constitution, Article I, Section 16, provides: “All penalties 
shall be proportioned to the nature of the offense.” The 
Indiana Supreme Court recently decided that Indiana’s 


provision affords criminal defendants a more searching 
revicw of extremcly long jail terms than the federal consti- 
tution as the U.S. Supreme Court interpreted it in Solem v. 
Helm.24 Another active arca of litigation at the moment 
involves the “open court” provisions of state constitutions 
and the various tort recovery caps that have been enacted 
during this decade. The Texas Supreme Court, for exam- 
ple, declared caps in that state unconstitutional on the 
basis of state constitutional provisions assuring “open 
courts” and “due course of law.”25 

Third, many state courts have begun to enunciate 
methods of analysis that show considerable sophistication 
in the development of state constitutional jurisprudence. 
While the U.S. Supreme Court has !ong lamented its in- 
ability to develop a bright line defining unconstitutional 
land usc regulations, the Supreme Court of Washington 
has announccd an clcegant due process analysis for such 
claims.26 


Conclusion 


Our country’s founders believed that the rights of 
Americans could be secured by creating a federal system 
full of checks and balances. They borrowed this idea, in 
part, from the French philosopher Montesquieu, who pro- 
posed that authority be dispersed among competing insti- 
tutions in order that no one part of society could achieve so 
much power as to have the capacity of tyranny. 

The federal system created in 1781 supposes two kinds 
of dispersion of power. One is the separation of powers be- 
tween thc legislative, judicial, and executive branches. The 
other is between state governments and the national gov- 
ernment. 

Governors ard legislators have done much to make 
real the promise that state government can act quickly, 
fairly and innovatively, and that states can serve as labora- 
torics of democracy even in a post-industrial society. 
Those who serve in state courts have a similar commitment 
to prove the value of the state constitutions that are the 
foundation of our existence. It is our collective challenge 
to provide that government close to the people serves the 
people well. 
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Constitutional 
Rights: 
Resuming the 
States’ Role 


Sol Wachtler 


, ae we hear of constitutional rights, 
we generally think of the federal Constitution, 
especially the Bill of Rights found in the first ten 
amendments to the United States Constitution. 
We often forget that the states also have consti- 
tutions. In the eastern states that made up the 
original 13 colonies, these constitutions were 
adopted at the outbreak of the Revolution, ten 
years before the federal Constitution. In these 
years of the Bicentennial of the Constitution, we 
are frequently reminded that these state consti- 
tutions served as the model for the federal one. 
However, the personal guarantees in the state 
constitutions are of more than historical signifi- 
cance. They continue as important sources of in- 
dividual rights, often affording greater protec- 
tions than the federal Bill of Rights. This is as it 
was intended to be in our federal Republic. 


From the outset of the Republic, the founders con- 
templatcd that the states would be the primary guarantors 
of individual liberties. That is one of the reasons why the 
fedcral Constitution originally contained no bill of rights. 
The idca persisted even after the adoption of the first ten 
amendments, which by their terms protected individuals 
only against encroachments by the federal government. 
The only protections individuals had against the actions of 
the statics were the personal guarantees of the various 
state constitutions. 

‘These state guaranices were felt to be adequate pro- 
tections for individuals until after the Civil War, when the 
slaves were freed and given the status of citizens of the 
nation and the states in which they resided. A fear that 
some states might deny certain rights to the former slaves 
inspired the adoption of additional amendments to the 
U.S. Constitution granting all persons equal protection 
and due process in their dealings with the states. 

After the adoption of these Civil War amendments, 
the fedcral government, acting primarily through the U.S. 
Supreme Court, took an active role in determining what 
rights were binding on the states, as well as the scope of 
those rights. As a result, most of the rights guaranteed by 
the Bill of Rights are now binding on the states as well as 
the fedcral government. Indeed, the Supreme Court took 
such an active role in defining and often expanding these 
basic protections that the Court was perceived by many, 
even in the legal community, as the primary, if not exclu- 
sive, guarantor of personal liberties throughout the na- 
tion. In recent years, however, the Supreme Court has 
expressed a renewed interest in the federal ideal, by em- 
phasizing that its role is only to define the minimum pro- 
tections applicable nationwide and that it is up to the state 
courts, each interpreting its own state constitution, to de- 
cide whether these federal minimums adequately meet the 
needs and expectations of the citizens of their particular 
State. 

Weare now experiencing a renaissance with respect to 
state constitutional rights. As the U.S. Supreme Court 
retreats from the field, or holds the line on individual 
rights, state courts and litigants seeking solutions to new 
probicms are turning with greater frequency to the state 
constitutions, which for many years lay dormant in the 
shadow of the federal Bill of Rights. This is not, as some 
observers have suggested, a way of evading the edicts of a 
conservative Supreme Court. It is the resumption of a role 
that the state constitutions were originally designed to 
fulfill, as the primary guardians of the rights of all individu- 
als within each state’s borders. New York has been an 
active participant in this movement. In several recent 
cases, the Court of Appeals has held that the New York 
Constitution does indeed afford greater rights protections 
than its federal counterpart. 

Duc process is guaranteed by both state and federal 
constitutions and is one of the cornerstones of American 
jurisprudence. The concept is said to have been derived 
from a statute cnacted in New York, and it has always had 
a special significance in this state. The ideal of basic fair- 
ness, which is at the core of duc process, applies across the 
spectrum of civil and criminal cases. In recent years, it has 
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been held to entitle the citizens of the statc to contact visits 
with family members while detained awaiting trial, to re- 
fuse unwanted medication, and to reccive prior notice of a 
garageman’s intent to sell a car to satisfy a licn for repairs." 
In each of these cases, the result under the federal Consti- 
tution would either be uncertain or elsc ccrtain rejection 
of the argument on behalf of the individual. 

Freedom of expression is another area of special inter- 
est to New Yorkers. Everyone believes in freedom of 
speech, but there is great diversity among the states con- 
cerning the limits of that right, particularly when questions 
of taste or morality are at issue. The U.S. Supreme Court 
has recognized that this is largely a mattcr of community 
standards, a concept that is ideally suited to a state consti- 
tutional provision tailored to reflect and preserve the ex- 
pectations of the citizens of the state. New York has always 
offered a hospitable climate for freedom of expression in 
the press and in the arts. It has long served as an artistic 
capital, often encouraging or tolerating works which in 
other areas of the country would be considcred offensive 
to the community. In fact, the state constitutional guaran- 
tee is expressed in terms more reminiscent of Thomas 
Paine’s “Rights of Man” than the sedate tones of the 
First Amendment. Thus, in a significant number of recent 
cases, the Court of Appeals has held that something 
more than the minimum protection afforded by the First 
Amendment is required to satisfy the state constitutional 
guarantee of freedom of expression. 

Under the federal Constitution, the state can shut 
down a bookstore if its patrons are engaging in illegal acts, 
even though the store owner may be entirely innocent of 
any wrongdoing.? The U.S. Supreme Court has hcld that 
the First Amendment does not protect the owner of the 
bookstore because the state’s object is to curtail the illegal 
acts of the patrons, which are not entiticd to protection 
under the First Amendment. New York takes a broader 
view. Under the free expression clausc of its constitution, 
the question is not “who is aimed at but who is hit.” Be- 
cause the closing will affect the bookstorc, which is enti- 
tled to constitutional protection under this clause, the 
state must show that no other measures, such as prosecu- 
tion of the offending patrons, will eliminate the nuisance 
before it can order the store to be closed. 

The state constitution also imposcs additional de- 
mands when a warrant is sought to seizc allcgedly porno- 
graphic films.* Under the federal Constitution, the appli- 
cation is sufficient if it describes some of thc acts depicted. 
To satisfy the requirements of the New York Constitution, 
however, the applicatic: must describe the work in suffi- 
cient detail so that the court can dctcrminc its overall 
character. 

There are cases, of course, in which the statc constitu- 
tion affords no more protection than the First Amend- 
ment. In most cases, however, the state constitution will at 
least require the courts to scrutinize more closely the 
state’s action affecting freedom of expression because of 
the importance of this right to the people of the State of 
New York. 

Another area in which New York has sct higher stan- 
dards than the national minimum conccrns the rights of 


thosc accused or suspected of criminal acts. Both the New 
York and federal Constitutions guarantee the assistance 
of counscl to a person charged with a crime. The question 
as to when that right “attaches” has bedeviled the courts 
for many ycars. It attaches unquestionably once formal 
charges have been filed against the person. But does it also 
attach earlier, for instance, when the defendant is taken 
into custody? Under the familiar Miranda rule, the police 
simply have to advise the defendant of the right to consult 
an attorney before questioning. New York has gone fur- 
ther. Once an attorney appears to represent a person in 
custody, the person cannot be questioned unless the attor- 
ney is present.5 The rule has been extended to situations 
where a pcrson requests counsel even when he or she is 
not in custody. Thus the New York constitutional right to 
counsel sets a higher standard than the federal rule, and is 
probably the most demanding in the country. 

Similarly, under the federal Constitution, a person in 
custody has no right to have an attorney at a lineup until 
formal charges have been filed. Under the New York 
Constitution, however, any court intervention, such as an 
order requiring the defendant to appear in the lineup, 
triggers the right to counscl.§ In addition, the state consti- 
tution prohibits the prosecutor from introducing at the 
triai evidence of a suggestive pretrial identification, al- 
though under the federal Constitution evidence of such an 
identification is generally admissible.” 

The rules relating to search and seizure present a 
more complex problem. The state constitution contained 
no equivalent of the Fourth Amendment until 1938. The 
amendment adopted that year is worded in terms identical 
to the federal counterpart. For many years, the Court of 
Appcals followed a policy of conforming the state consti- 
tution to the federal Constitution, not only because of the 
identical wording, but also because of the desirability of 
having a singlc, clcarly statcd rule to guide police officers 
in the often rapidly unfolding situations they encounter on 
the strects. Through this process of adopting the federal 
rule, a consistent body of case law was developed under 
the state constitution. However, in recent years, the U.S. 
Supreme Court has eroded or overruled many of these 
“rigid” precedents in favor of more “flexible” rules or 
different “bright lines.” 

For cxample, instead of requiring strict prerequisite 
standards before a search warrant could be issued, the 
Supreme Court changed the rule to require the issuing 
court to look only to “the totality of circumstances.” The 
question arose as to whether the more flexible approach 
was consistent with the perceived aims of the state consti- 
tution. In cases where the old rule announced by the Su- 
preme Court has becn well sctticd and has provided work- 
able guidclincs for those who must employ it, New York 
has adhcrcd generally to the settled precedent as a matter 
of state constitutional law, particularly when confusion 
generated by the new rule might jeopardize individual 
rights. 

In this state, as the brief survey above should indicate, 
the number of cases in which the state constitution is 
raiscd is steadily increasing. In cases where the federal 
Constitution provides no rclief, or where the outcome is 





24 Intergovernmental Perspective/Summer 1989 








uncertain, or where a matter of special interest to the state 
is presented, the litigants and the courts are turning to the 
state constitution for solutions. Resolution of these cases 
is often difficult because, for so many ycars, the state 
constitutions were eclipsed by the federal document. Nev- 
ertheless, in this state and others, the problems are being 
solved by careful examination of the tcxt, the availablic 
history of the state, and the traditions and expectations of 
the people of the state. 

In time, with experiment and expericnce, the states 
should continue to be able to develop a body of state 
constitutional law that meets the needs of its citizens. If a 
consensus is reached on a particular point, it may well be 
adopted by the U.S. Supreme Court as the national stan- 
dard. Perhaps in the future, when we hear of constitutional 
rights, we will think first of the rights guaranteed by our 
state constitutions. 
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The 
Expanding 
Role 

of the State 
Constitution 


Harry C. Martin 
and Donna B. Slawson 


T he courts of North Carolina have joined the 

lengthening line of state courts that are relying 
more on their state constitutions now than they 
did in the past to decide important issues. The 
felt needs of our citizens often differ from those 
of our sister states and the United States. To ac- 
commodate these pressures, our courts can find 
support on the public policy expressed by the 
people through the state constitution. 


These decisions fall into many areas of the law, both 
civil and criminal. It is the purpose of this brief review to 
demonstrate the extent and the importance of the rela- 
tively recent proliferation of state constitutional cases on 
the law of North Carolina. 


Separation of Powers 


Not surprisingly, the state’s highest appellate court 
turned to the North Carolina Constitution when faced 
with a question turning on the separation of powers doc- 
trine. In Martin v. Thornburg,‘ the court held that the statu- 
tory powcr of the attorney general to appear in any pro- 
ceeding in which the state is a party does not violate 
separation of powers vis-a-vis the executive branch. In a 
different opinion issued on the same day, the court held 
that a statute providing that the chief justice appoint the 
director of the Office of Administrative Hearings did not 
violate the separation of powers provision of Article I, Sec- 
tion 6, which vested executive powers in the governor.2 
While the use of a state constitution to decide issues con- 
cerning the authority of different branches of state govern- 
ment appears logical, the extent to which cases involving 
individual rights have turned on interpretation of the state 
constitution is a fairly recent development. 


Criminal Procedure 


The Supreme Court of North Carolina has decided a 
surprising numbcr of criminal procedure issues on inter- 
pretation of the state constitution. In State v. Moorman,? a 
rape case, the supreme court held that the defendant was 
denicd his right to effective assistance of counsel where 
the attorney’s investigation and trial preparation were lim- 
ited and well below the standard of practice routinely en- 
gaged in by attorneys defending persons involved in seri- 
ous Criminal cases. It was apparent to the appellate court 
from the trial record that during the trial the defendant’s 
counscl had been markedly under the influence of drugs, 
which impaired his sensory perceptions, reasoning, and 
judgment. He had been disheveled and rumpled, had had 
marked changes in mood, was often inattentive or drowsy, 
and on one occasion went to sleep briefly. The court based 
its opinion on the effective-assistance-of-counsel require- 
ment contained in Article I, Sections 19 and 23, of the 
North Carolina Constitution. Other recent decisions also 
have decided issues concerned with defendants’ rights be- 
fore and during criminal trials. 

For example, in State v. Harris,* the state’s highest 
court held that a “short form” indictment—as opposed toa 
more detailed and lengthy one—did not violate the defen- 
dant’s right of confrontation guaranteed by Article I, Sec- 
tion 23, of the state constitution. In another pretrial situ- 
ation, the court rejected a defendant’s state constitutional 
argument that the denial of his motion to continue, that is, 
to postpone the trial until two witnesses could be present, 
denicd him the right to have a fair opportunity to present a 
defense. The court went on to say, however, that under 
different circumstances it might be possible for the denial 
of such a motion to result in the violation of a defendant’s 
constitutional rights. Finally, in another pretrial case, the 
North Carolina Supreme Court held that the fact that 
different judges heard various pretrial motions did not 
violate Article I, Section 19, the “law of the land” clause, 
often read as guaranteeing due process rights.® 

A number of cases have concerned issues arising dur- 
ing trial proceedings. For example, in State v. Jones,’ the 
state supreme court was faced with the question of 
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whether the admission into evidence of expert opinion, 
which was based on evidence that was not sclf-admissible, 
violated a defendant’s right of confrontation under the 
state constitution. The court held that this argument was 
without merit because the expert was in court and avail- 
able for cross-examination. Additionally, the challenged 
testimony was not offered for the truth of the matter but 
only as a part of the basis for the witness’ opinion. In an ex- 
tension of Jones, the court held in State v. Deanes® that 
where a child rape victim was incompetent to testify, her 
statements to a social worker could be admitted through 
the social worker’s testimony without violating the defen- 
dant’s state constitutional right to confrontation. 

Several cases have addressed concerns with the 
makeup of and decisions by the jury. For example, in State 
v. Abbott,? the state’s highest court held that a defendant 
was not denied his constitutional right to an impartial jury 
under Article I, Section 24 of the North Carolina Constitu- 
tion where he failed to show that the state’s exercise of 
peremptory challenges to black jurors was racially moti- 
vated. The record showed that 40 percent of the black ju- 
rors tendered were accepted by the static. In another re- 
cent case, the court decided that the right to a unanimous 
verdict in open court, safeguarded by Article I, Section 24, 
was not abridged when the trial judge replied to the jury’s 
request for a transcript of certain testimony by sending a 
message through the bailiff rather than following the 
statutory method of bringing the jury into the courtroom. '° 
Finally, in State v. Bussey,"' it was held that questions to the 
jury concerning the numerical division of the jury did not 
constitute a per se violation of the Article I, Section 24 
protection of trial by jury. The proper analysis was held to 
be whether in considering the totality of the circumstances 
the inquiry had been coercive. 

Sometimes, in construing provisions of the state con- 
stitution, the court adopts the interpretation cstablished 
by the U.S. Supreme Court of paralicl [cdcral constitu- 
tional rights. This occurred in State v. White,'2 in which the 
court held, in accordance with Oregon v. Kennedy,'* that 
Article I, Section 19 of the North Carolina Constitution, 
the law of the land clause, prohibits reprosecution for the 
same offense under certain circumstances. If a defendant 
moves for a mistrial, he will normally be held to have 
waived the right not to be tried a second time for the same 
offense. However, where the motion is made because of 
prosecutorial misconduct, retrial is still not barred unless 
the defendant shows that the prosecutor was motivated by 
the intent to provoke a mistrial instead of merely the in- 
tent to prejudice the defendant. 


Religious Freedom 


In State v. James,'4 the court held that the prosecutor 
did not violate the defendant’s guarantccs of religious 
freedom under Article I, Section 13 whcn he referred in 
court to the fact that the defendant took his oath as a wit- 
ness by affirmance rather than by swearing with his hand 
on the Bible. 


Obscenity 


In State v. Mayes,'> the court held that the lack of a 
statewide standard as to what constitutes obscenity did not 
render the obscenity statute unconstitutional on its face as 
being in violation of Article I, Section 14, guaranteeing 
freedom of speech and press, and Article I, Section 19. 


Also, in Treants Enterprises, Inc. v. Onslow County,'® 
the state supreme court hcld that an ordinance regulating 
“movie mates” business was overbroad and violated Arti- 
cle I, Section 1, which guarantees persons the enjoyment 
of the fruits of their own labor, and Section 19. 


Racial Discrimination 


In racial discrimination decisions, the North Carolina 
Supreme Court in recent years has tended to rely more on 
the state constitution than on the United States Constitu- 
tion. In Jackson v. Housing Authority,'” the court faced the 
qucstion of whether the exercise of peremptory challenges 
to prospective jurors on the basis of race should be toler- 
ated under the state constitution in civil cases. Such chal- 
lenges had been held previously to violate the state and 
federal constitutions with respect to criminal cases. The 
court held that peremptory challenges on the basis of race 
were prohibited in civil cascs under the state constitution, 
Article I, Section 26, which guarantees that no person shall 
be excluded from jury service on account of sex, race, 
color, religion, or national origin. In so doing, the court 
further guarantecd the integrity of the decisions of the 
North Carolina state courts by requiring that all trials, civil 
and criminal, be decided by juries selected on a racially 
neutral basis. 

Similarly, in State v. Allen,'® the court held that where 
the state accepted 7 of 17 black veniremen who were ten- 
dered as potential jurors, no violation of Article I, Section 
26 was demonstrated. The Allen case again tested the se- 
lection of the jury on state constitutional grounds when 
faced with a racial challenge. 

The court in State v. Cofield'® extended the protec- 
tions against racially biased jury selection beyond the petit 
jury to the foreman of a grand jury. The court held that this 
selection must be done in a racially neutral manner. On a 
prima facic showing by the defendant that the foreman 
had been selected in a racially discriminatory fashion, the 
burden then shifted to the state to demonstrate that in fact 
the foreman was sclected in a racially neutral manner. The 
case was sent back to the trial court to give the state an op- 
portunity to produce evidence to support its contention. 

These cases on racial discrimination demonstrate the 
willingness of the court to turn to the state constitution to 
afford greater protection to the citizens of the state against 
racial discrimination in the trial of civil and criminal cases 
than may be found under the U.S. Constitution. 


Economic Development 


In another recent and important decision, the state’s 
highest court held, in Cheape v. Town of Chapel Hill,?° that 
the town can constitutionally participate in the economic 
development of certain projects in connection with private 
developers on the theory that such action does not violate 
the constitutional prohibition under Article II, Section 
24(j) against local acts regulating trade. In another case 
along the same lines, the court held that a statute regulat- 
ing the sale of military goods does not violate Article I, 
Section 1 or Section 19.2! 


Public Trust Doctrine 


The North Carolina Supreme Court has relied on the 
state constitution in deciding cases involving the public 
trust doctrine. In Town of Emerald Isle v. State of North 
Carolina,?2 the court held that a beach access statute did 
not violate Article I, Section 19, or Section 32, the exclu- 
sive emoluments provision. And, in State ex rel. Rohrer v. 
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Credle,?5 the court gave state constitutional protection to 
the public trust doctrine on the theory that the state con- 
stitution mandates conservation and protection of pubic 
lands and waters for the benefit of the people. In this case, 
one Credle sought to perfect a private interest in oyster 
bed bottoms in Swan Quarter Bay, a part of the submerged 
oyster beds on the coast of North Carolina. The court held 
that the public trust doctrine, which provides that the state 
holds the public trust lands and waters for the benefit of 
the public, was applicable, and that an individual cannot 
perfect title, that is, establish ownership, in an oyster bed. 
The Credle case was a fundamental decision going to the 
heart of environmental protection and the protection of 
public lands based on the constitutional public trust doc- 
trine. It is only through the state constitution that such im- 
portant doctrines as public trust can be preserved for the 
benefit of all the people of the state. 

It now appears that the citizens of North Carolina are 
relying more often on the state constitution in seeking to 
protect the rights to which they are entitled. These rights 
may not otherwise be protected, particularly by the United 
States Constitution. This awareness by citizens of rights 
under the state constitution has been causcd in part by the 
state court basing more of its decisions on state constitu- 
tional principles and by lawyers becoming more aware of 
their clients’ rights under the state constitutions through 
various continuing legal education methods. It also is im- 
portant to note that a course on statc constitutional law is 
now taught at the University of North Carolina, bringing 
state constitutional issues to the attention of law students 
at an early stage of their careers. By continuing these ef- 
forts, it is hoped that the state constitutional law principles 
will continue to broaden and be available to our citizens 
throughout the entire spectrum of the legal system. 
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L recent years, the Washington State Su- 
preme Court has reemphasized the importance 
of interpreting the state’s bill of rights independ- 
ently. Framers of state constitutions initially in- 
tended their charters to provide the primary 
protection for individual rights. The federal Bill 
of Rights, applicable only to the federal govern- 
ment at the time, provided secondary protection. 


Nevertheless, there was a role reversal, particularly 
during the Warren Court. The United States Supreme 
Court applicd many of the provisions of the federal Bill of 
Rights to the statcs by incorporating them into the due 
process clause of the Fourtcenth Amendment. The Su- 
preme Court has made it clear, though, that where both 
the federal and state constitutions protect a given right, 
the federal protection creates only a minimum guarantee. 
The states are perfectly free to interpret their own consti- 
tutional provisions to provide greater protection." 

The concept of federalism, the very basis of our politi- 
cal philosophy, requires such a result. Both state and fed- 
eral constitutions guarantee rights. State courts have a 
duty to interpret their state constitutions, consistent with 
thcir own statc histories and policies, to ensure that state 
protections are not merely empty promises. 

Whcn litigants base arguments on parallel provisions 
of federal and state constitutions, state courts should ad- 
dress the state issuc first.2 Failure to do so can result in 


preme Court. The Supreme Court often reverses state 
court decisions that find, for example, a violation of a 
criminal defendant’s federal rights. In doing so, it has 
noted repeatedly that the state court may interpret the 
state constitution to provide broader protection.? 

The Washington Supreme Court, aware of these 
problems, addresses state constitutional issues first as long 
as litigants properly present and brief them.‘ To facilitate 
the analysis, the court articulated a framework of neutral 
criteria that parties and the court must consider in deter- 
mining the scope of state constitutional provisions. 

The framework consists of six nonexclusive criteria. 
The court examines, at a minimum, the following: (1) the 
textual language of the state constitution; (2) the differ- 
ences in the texts of parallel provisions of state and federal 
constitutions; (3) state constitutional and common law his- 
tory; (4) preexisting state law; (5) structural differences 
between federal and state constitutions; and (6) matters of 
particular state interest or local concern.5 

A law review commentary criticized this framework, 
finding that it could limit the developinent of state juris- 
prudence if it implied that the state constitution applies 
only where the criteria justify application.® This miscon- 
strued the ruling, however, and recently the court made it 
clear that where provisions in the state and federal consti- 
tutions both apply, it is not a question of choosing between 
them. Washington will continue to address state issues 
first. The factors listed, the court emphasized, are indeed 
nonexclusive and scrve as an aid for interpreting the state 
constitution.” ‘hey provide a framework or skeleton for 
ordered, understandable, logically reasoned analysis. 
Their role is to offer guidance for attorneys seeking to 
prescnt state constitutional arguments in areas where past 
decisions of our court offer litle precedent. 

This framework has established a principled basis for 
interpreting several state constitutional provisions to pro- 
vide broader protection than their federal counterparts. 
Several recent decisions have involved Article 1, Section 7 
of the Washington Constitution. This provides: “No per- 
son shall be disturbed in his private affairs, or his home 
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invaded, without authority of law.” In recent years, the 
court has concluded that Section 7 provides greater pro- 
tection for privacy interests than its federal analogue, the 
Fourth Amendment. 

For example, in State v. Gunwall, the case setting forth 
the analysis, the court held that Section 7 precludes ob- 
taining a defendant’s long-distance home tclcephone re- 
cords or installing a pen register on telephone connections 
without a search warrant or other Icgal process. The 
court’s application of the six factors provides a meaningful 
illustration of how the factors are uscd.® 

First, the textual language specifics protccting a citi- 
zen’s “private affairs.” The focus, thercforc, is on the 
reasonableness of the state’s intrusion into a defendant’s 
private affairs. 

Second, there are significant differences between the 
texts of Section 7 and the Fourth Amendment. The Fourth 
Amendment reads as follows: 


The right of the people to be secure in their per- 
sons, houses, papers, and effects, against unrea- 
sonable searches and seizures, shall not be vio- 
lated, and no warrants shall issue, but upon 
probable cause, supported by oath or affirmation, 
and particularly describing the place to be 
searched, and the persons or things to be seized.” 


The federal text does not mention “private affairs.” Be- 
cause the court has held the difference to be “material,” it 
supports a broader reading of Section 7. However, no one 
factor is controlling. Even if the texts of both constitutions 
were identical, the court could interpret the state’s provi- 
sion more broadly. Moreover, each state court should con- 
sider the interaction of all provisions in the state constitu- 
tion. That interaction may provide greater protection than 
an individual federal or state provision. 

Third, the Washington Constitutional Convention in 
1889 rejected a proposal to adopt the language of the 
Fourth Amendment. 

Fourth, historically, Washington has extended “strong 
protection” to electronic communications. State codes 
dating from 1881 have regulated this arca extensively. 
Current state statutes provide greater protection than fed- 
eral regulations. 

Fifth, the structure and function of the two constitu- 
tions were found to differ considerably. The United States 
Constitution delineates the limited powcrs of the federal 
government, powers delegated to the fedcral government 
by the states. State constitutions limit the otherwise ple- 
nary powers of the states. States may act in any area unless 
the state constitution or federal law expressly forbids such 
actions. 

Sixth, the historical state concern for protecting elec- 
tronic communications outweighed any possible federal 
need for uniformity of rules regarding tclcphone records. 
This is a balancing process. Consideration often will over- 
lap one or more of the other factors, as it did in this case. 
State policy interests merit considerable weight. 

Because the list is nonexclusive, in dilferent contexts, 
other criteria may be persuasive. However, in the context 
of privacy interests, these critcria generally support a 
broad interpretation of Section 7. Section 7 requires a 


search warrant to search a locked glove compartment or a 
locked container in the passenger compartment of a car.® 
This provision also prohibits police roadblocks designed to 
detect intoxicated drivers if the police stop all vehicles 
without warrants or individualized suspicion of criminal 
activity. The rationale is that roadblocks disturb persons in 
their private affairs without authority of law.'° 

Although Section 7 provided greater protection for 
privacy interests than the Fourth Amendment in the three 
cascs discussed above, in some situations the result under 
eithcr analysis is the samc. In examining the constitution- 
ality of investigative stops of vehicles, the state and federal 
courts use similar approaches. Both focus essentially on 
the reasonableness of the officer’s intrusion. Under both 
analyses, then, it is reasonable for an officer to search for 
weapons within the investigatee’s immediate control."' 

Another area where the Washington Supreme Court 
has interpreted the state constitution independently is 
Article 1, Section 5, the state’s free speech provision. It 
provides: “Every person may freely speak, write and pub- 
lish on all subjects, being responsible for the abuse of that 
right.” In earlier case law, the court found that Section 5 
provided broader coverage than the First Amendment of 
the federal Constitution in certain contexts. For example, 
the state provision has been held to protect the right of 
supporters of an initiative to solicit signatures on private 
shopping centcr grounds in an orderly fashion that does 
not interfere with business activities.'2 More recently, 
however, a majority of the court held that the state provi- 
sion does not provide broader coverage for obscene 
speech. '% 

Focusing on the plain language and history of Section 
5, the Washington court has interpreted it to provide an 
absolute bar to prior restraints of constitutionally pro- 
tected speech.'* However, the court has used the federally 
developed analysis of prior restraint when the state seizes 
obscene materials for evidentiary purposes.'> That analy- 
sis also allows a county to prohibit activities determined to 
be a public nuisance. However, a county may not prohibit 
other activities in advance solely because they might in- 
volve breaches of the law.'® 

The Unitcd States Supreme Court has determined 
that the government may place certain time, place, and 
manner regulations on some forms of speech. This ruling 
has been modified by the Washington Supreme Court by 
narrowing the federal test for restricting the location 
(place) of certain speech. The tests are similar except that 
the restriction must further a “compelling state interest” 
under the state constitution, while the federal Constitu- 
tion requires only a “significant state interest.”'7 Washing- 
ton has noted that it has not “as yet” departed from the 
basic federal analysis, even though the federal and state 
clauses are different in both wording and effect. The per- 
suasiveness of the federal discussion of the competing 
interests has prompted adoption, to date, of much of the 
federal reasoning in this field. 

In the privacy and free speech contexts, both the state 
and [cderal constitutions apply. However, state supreme 
courts also address other important issues where only the 
state constitution applics. One such area is the right to 
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trial by jury in civil proceedings. The Seventh Amendment 
to the federal Constitution does not apply through the 
Fourteenth Amendment to the states in civil trials. There- 
fore, the right is protected only by Article 1, Section 21 of 
the Washington Constitution. The analysis relics solcly on 
state doctrine. Federal decisions interpreting the Seventh 
Amendment provide useful insight, but are in no way 
binding. 

Recently, the Washington Supreme Court inter- 
preted Section 21 in resolving a challenge to the constitu- 
tionality of the 1986 tort reform act cap on noneconomic 
damages. That statute placed a limit on damages that 
juries could award to personal injury or wrongful death 
plaintiffs to compensate for pain and suffcring and loss of 
consortium. The plaintiffs argued that the statute violated 
their constitutional rights to trial by jury, equal protection, 
and due process. In finding the trial by jury argument 
dispositive, the court found that the statute’s damages 
limit interfered with the jury’s traditional function to de- 
termine damages. Section 21 protects as inviolate the right 
to a jury. In briefly discussing the equal protection argu- 
ments, the court left unresolved whether it would continue 
to follow the United States Supreme Court’s analysis con- 
cerning equal protection or would examine the unique 
language of its own privileges and immunities clause.'® 

Although some of the court’s past opinions refer to a 
practice of following the federal analysis, those comments 
do not mean that the court will fail to assess state constitu- 
tional issues independently. This choice of words arose 
from the history of constitutional interpretation, devel- 
oped in a period of less intense examination of the state’s 
unique constitutional history and language. During the 
period of federal dominance of constitutional analysis, 
most state courts developed a body of state precedent that 
relied on federal analysis. During the 1950s and 1960s, 
federal interpretations offered more protection for indi- 
vidual rights than they have in recent years. When dealing 
with the federal retrenchment, state courts are forced to 
distinguish their own state precedents, which simply fol- 
lowed federal analysis. Those decisions often contain lan- 
guage that implies a presumption in favor of federal analy- 
sis when in reality there is none. 

State court reliance on state constitutions to protect 
individual rights affects both citizens and state officials. 
Citizens need to recognize that their state constitutional 
provisions may afford them broader protcction than fed- 
eral analogues. If involved in litigation, they must urge 
their attorneys to argue state constitutional issues prop- 
erly. Officials must realize that the siaie constitution may 
invalidate state actions otherwise valid under the federal 
analysis. All involved must understand the merit of a dual 
sovereign, dual analysis system. 

Recent independent state analysis bencfits constitu- 
tional jurisprudence in several ways. Bccause most state 
judges are elected, state courts are more democratically 
accountable. Voters may react to unpopular decisions by 
either voting judges off the bench or amending the state 
constitution. While state courts must continue to protect 
the individual rights enumerated in their bill of rights, they 
must explain their rulings in a way that will retain the 


respcct of the local electorate. In addition, state courts are 
not limited by the delegated nature of the federal Consti- 
tution. They serve as experimental laboratories, con- 
straincd by their constitutions and democratic accountabil- 
ity. "The United States Supreme Court, at times, adopts the 
analysis of state court opinions on matters that involve 
unresolved federal constitutional issues. Because state 
courts are more democratically accountable, their reason- 
ing lends a higher degree of democratic legitimacy to U.S. 
Supreme Court decisions.'9 

As states interpret their state constitutions independ- 
ently, adherence to this duty will strengthen both state and 
federal constitutional jurisprudence. 


Notes 

1 Pruneyard Shopping Center v. Robins, 447 U.S. 74, 100 S. Ct. 
2035 (1980). 

2 Seattle v. Mesiani, 110 Wn.2d 454, 456, 755 P.2d 775 (1988); State 
v. Coe, 101 Wn.2d 364, 373-74, 679 P.2d 353 (1984). 

3 For example, consider the history of State v. Kennedy, 295 Or. 
260, 666 P.2d 1316 (1983). The trial court found no double 
jeopardy bar to trying the defendant again. After the Court of 
Appeals reversed on federal grounds, the Oregon Supreme 
Court denied review. The United States Supreme Court 
reversed the Court of Appeals, finding no federal bar to retrial. 
On remand, the Oregon Court of Appeals affirmed the 
conviction on state grounds, assuming the state and federal 
protections were the same. On review, the Oregon Supreme 
Court first determined that the Oregon State Constitution 
provided broader double jeopardy protection and then found, 
even under that standard, that the facts of the case did not bar 
retrial. 

4 State v. Wethered, 110 Wn.2d 466, 472, 755 P.2d 797 (1988). 

5 State v. Gunwall, 106 Wn.2d 54, 720 P.2d 808 (1986). 

8 See Note, “Federalism, Uniformity, and the State Constitu- 
tion,” Washington Law Review 62 (1987): 569. 

? Sofie v. Fibreboard Corp., 112 Wn.2d__,___—s&P.3d __ (1989); 
Seattle v. Mesiani, 456. 

8 For a lengthier discussion, sce State v. Gunwall. 

9 State v. Stroud, 106 Wn.2d 144, 720 P.2d 436 (1986). 

10Seattle v. Mesiani. 

$tate v. Kennedy, 107 Wn.2d 1, 726 P.2d 445 (1986). 

'2Alderwood Associates v. Washington Environmental Council, 
96 Wn.2d 230, 635 P.2d 108 (1981). 

13State v. Reece, 110 Wn.2d 766, 757 P.2d 947 (1988). 

14State v. Coe. 

‘State v. J-R Distributors, 111 Wn.2d 764, 765 P.2d 281 (1988). 

16Kitsap County v. Kev, Inc., 106 Wn.2d 135, 720 P.2d 818 (1986). 

'7Bering v. Share, 106 Wn.2d 212, 721 P.2d 918 (1986). 

'8Sofie v. Fibreboard Corp. 

19For further discussion, see Robert F. Utter, “State Constitu- 
tional Law, the United States Supreme Court, and Democratic 
Accountability: Is There a Crocodile in the Bathtub?” Washing- 
ton Law Review 64 (1989): 19. 





Robert F. Utter is an associate justice of the Wash- 
ington Supreme Court. 
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Special Feature 
from ACIR-CSG Federalism Hearings, 
Orlando, Florida, April 1989 


Licensing and 
Regulation: 
States v. 

the Federal 


Government 


Kara Lynne Schmitt 


D. states or the federal government have the 
authority to determine which professions should 
be regulated? Until recently, the answer to this 
question would have been noncontroversial — 
states have this authority. Now, however, al- 
though states still are responsible for imple- 
menting the regulation of professions and 
occupations, the federal government seems to be 
increasing its involvement in activities that tra- 
ditionally and constitutionally belonged to the 
States. 


The earliest licensing laws in the United States were 
enacted in 1639 by Virginia and were designed to regulate 
fees charged by the medical profession. During the next 
200 years, the focus remained on the medical profession, 
with states enacting and eliminating various regulatory 
laws. By the beginning of the 20th century, state medical 
examining boards and licensing laws existed in every state. 
Since the first licensing law, states have had the authority 
to determine who should be regulated and how. Although 
some professions, such as medical doctors, nurses, engi- 
neers, and accountants, are licensed in every state, others 
are licensed in only a small number of states. Each state 
legislature has made the decision as to whether public 
protection by means of licensure is required for a specific 
profession. 

Prior to the 1970s, with the exception of the mandate 
for states to license nursing home administrators, the fed- 
eral government seemed to view state licensure and regu- 
lation with, at most, a passive interest. However, in 1971 
and 1973, the then U.S. Department of Health, Educa- 
tion, and Welfare (HEW) recommended that states ob- 
serve a two-year moratorium on legislation establishing 
new licensing programs for health care personnel. Ironi- 
cally, at the same time that a moratorium was requested, 
the federal government imposed the requirement that 
health care reimbursement could be paid only to providers 
who werc licensed by the state or certified by an approved 
national certification agency. Such a requirement certainly 
was not based on public protection issues. 

In 1977, HEW issucd a report entitled Credentialing 
Health Manpower, which urged the adoption of national 
standards to be developed jointly by states and professions 
with limited involvement by the federal government. In 
fact, the following position was expressed by HEW: 


It is important to emphasize that the develop- 
ment and adoption of national standards should 
not be confused with federal licensure. Licensure 
is presently, and will continue to be, a function of state 
government. (p. 11, emphasis added) 


Recent publications by the Office of the Inspector 
General and other units of the federal government con- 
tinue to emphasize that licensure is a function of the 
states. Unfortunately, though, actions taken by the federal 
government during the last decade seem to be in conflict 
with such statements. It is beginning to appear that the 
states’ traditional and statutory responsibilities for the 
licensure and regulation of professions are being eroded 
slowly by the intrusion of federal action. 

Perhaps part of the reason for the increased federal 
involvement in the regulatory arena is a perception that 
the states are not meeting the needs of the public. Laws of 
politics are no different than the laws of physics. That is, if 
a vacuum exists, something or someone will intervene to 
fill the void. The federal government’s apparent percep- 
tion that a regulatory vacuum exists, whether due to insuf- 
ficient resources, a lack of interstate cooperation, or a lack 
of desire on the part of states to act, has fostered increased 
federal involvement in regulatory activities. It is regretta- 
ble that at the same time that states are improving the 
quality of public protection, initiating improved enforce- 
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ment procedures, responding more rapidly to issues re- 
quiring legislation, and working more closely with each 
other, the federal government is apparently becoming 
more concerned about what states are or are not doing. 

An example of what might be considered federal ac- 
tion in one area without adequate consideration of the 
impact in other areas involves proposed rules associated 
with guaranteed student loans. These rules would require 
licensure boards to compile and distribute to all non- 
baccalaureate schools pass/fail data on each school’s stu- 
dents who sat for a licensure examination. In most in- 
stances states do not collect this data and, depending on 
the number of candidates examined, this requirement 
could create a significant increase in a state’s workload 
without any financial support from the federal govern- 
ment. More important, though, is that licensure examina- 
tions are not designed to evaluate a school’s performance, 
but rather to determine whether licensure candidates have 
the necessary knowledge, skills, and abilitics to be deemed 
minimally competent to protect the public. Thus, these 
rules, if enacted, would not only place a financial and 
staffing burden on states but, more importantly, they also 
would require states to use the results of licensure exami- 
nations inappropriately, simply to satisfy the requirements 
of the federal government. 

In terms of federal legislation, several major laws have 
been enacted recently that will create a financial and staff- 
ing burden on states. 

One of these laws, the Omnibus Budget Reconciliation 
Act of 1987, mandates that states evaluate the competence 
of nurse aides, maintain a register of those who pass the 
examination, establish a mechanism for handling com- 
plaints, and provide for due process. Regardless of what 
the legislation says, when one looks at all the require- 
ments, it is a licensure scheme. This legislation has created 
a frenzy of activity and innumerable headaches as states 
attempt to implement the requirements, which have not 
been pilot tested and thus offer no assurance that the 
quality of care will be raised. The requirements will, how- 
ever, raise the costs incurred by nursing homes and subse- 
quently by the patients. 

In some instances, the requirements are too specific 
and do not take into account individual state differences. 
In other instances, the requirements are vague and ex- 
tremely confusing. There is language indicating that states 
will be partially reimbursed, at least initially, for costs 
associated with implementing this mandate, but it is not 
clear what costs are reimbursable, how long reimburse- 
ment will be available, and whether states will be able to 
qualify. At the same time there are penalties associated 
with noncompliance with the unclear requirements and a 
limited time for implementation. 

Furthermore, the initial reading of the law seemed to 
imply that only agencies that regulate nursing homes could 
regulate nurse aides. For many states, the agency regulat- 
ing facilities is not the appropriate agency for regulating 
people. Accordingly, after a more thorough investigation, 
including numerous letters requesting clarification, some 
states have now been informed that this interpretation is 
not accurate. 


It is interesting to note that once placed on the regis- 
ter there is no requirement to remove a nurse aide’s name 
should disciplinary action be taken by a state. It is also 
interesting that nurse aides who work in hospitals or home 
health care organizations do not have to be registered. In 
the case of home health care aides, however, proposed 
federal regulations will mandate state registration. 

It is difficult to comprehend how the federal govern- 
ment can insist that licensure is a function of state govern- 
ment while at the same time having imposed this nurse 
aide mandate on states. Along the same lines, the federal 
government is also attempting to mandate an increase in 
the minimum educational requirements for nursing home 
administrators, recommending the composition of profes- 
sional boards, and pursuing the mandate that states regu- 
late real estate appraisers. In the last instance, not only 
would states be required to license appraisers, but the 
required examination also would have to satisfy federal 
standards, the state agency would be monitored by a fed- 
eral committec, and the federal government would collect 
$25 annually for each appraiser licensed in each state. 
Again, these arc decisions that traditionally have belonged 
to states and not the fedcral government. 

Two companion legislative acts that will soon have a 
significant impact on states are the Health Care Quality 
Improvement Act of 1986 and the Medicare and Medicaid 
Patient and Program Protection Act of 1987. These acts 
initiated and expanded the National Practitioner Data 
Bank (NPDB), which will house information on health-re- 
lated licensees against whom malpractice judgments or 
discipline have been imposed. More than 30 health profes- 
sions are included in the mandate, which affects not only 
state licensing boards but also hospitals, state and national 
professional associations, insurance companies, and fed- 
eral employers. The general concept—a disciplinary data 
bank—is not new and is certainly not inappropriate, as 
several national associations as well as the National Clear- 
inghousc on Licensure, linforcement and Regulation al- 
ready had such a mechanism in place. The NPDB, how- 
ever, has a tremendous impact on the work of the various 
agencies, implements penalties for non-timely perform- 
ance, and creates considerable confusion as to what must 
be done and how. 

Although the system was to be operable in 1988, it is 
still in the formative stage, and final guidelines have yet to 
be developed. The projected costs for states to comply is 
considerable, and there even is talk that states would be 
required to pay to retrieve information that they are man- 
dated to provide. Of interest is that states must submit 
data, but they are not required to inquire about potential 
licensees. If the intent of this federal mandate was to 
reduce the interstate movement of persons who have been 
disciplined, why are states not required to access the data 
bank prior to endorsement or reciprocity? Of course, there 
is no financial support provided by the federal govern- 
ment. 

The problem with federal government involvement 
may not be so much what it does, but the reasons and the 
way in which it goes about doing it. The following incident, 
although not directly related to professional regulation, 
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seems to exemplify the type of actions or decisions cur- 
rently made by federal officials. 

A few years ago, a federal inspector was evaluating an 
intermediate care facility for the mentally retarded to de- 
termine compliance with federal regulations. Although 
the facility was generally viewed as doing a good job and 
the patients appeared to be well cared for, the inspector 
was particularly concerned with not being able to discern 
any “active therapy.” Because of the threat of losing fund- 
ing, the facility staff prodded the federal inspector to de- 
fine “active therapy,” because they thought they were do- 
ing it. The inspector’s response, which was taped, was that 
he could not quite define it, but he would know it when he 
saw it because he had a “visceral” feeling about it, and 
when someone did see it, everyone else ought to be called 
over to see it so they would know what it was. 

We hope that federal decisions are not based solely on 
a “visceral” feeling, and, yet, the federal government 
seems increasingly to issue either vague or overly specific 
dictates, offer less than optimal suggestions, require com- 
pliance within an unrealistic time period, develop guide- 
lines after compliance is required, or enact poorly con- 
ceived or unnecessary legislation that has a direct fiscal 
impact on the states. 

In summary, the federal government is indeed becom- 
ing more actively and directly involved in the regulatory 
arena, which is generally viewed as belonging to states. 
Although states are improving their regulatory efforts, 
implementing formal or informal procedures through 
Sunrise and Sunset reviews to ensurc that only professions 
or occupations that really require liccnsure arc licensed, 
and working more closely with each other to reduce the 
interstate mobility of incompetent and uncthical licen- 
sees, the federal government has apparently decided to 
make decisions for states and impose more requirements 
on states, which are already faced with staffing and finan- 
cial constraints. 

Although the previous examples of federal involve- 
ment embody a concern for public protection, an impor- 
tant underlying factor involves fiscal impact, particularly 
relating to Medicaid and Medicare funding. State regula- 
tory agencies should not be forced by the federal govern- 
ment to address matters that are not directly related to 
their constitutional responsibility of protecting the health, 
safety, and welfare of the public. Should this trend con- 
tinue, states and state regulatory agencies could eventually 
be reduced to 50 administrative units of the federal gov- 
ernment. 


Kara L. Schmitt is director of the Office of Testing 
Services, Michigan Department of Licensing and 
Regulation, and president of the National Clearing- 
house on Licensure, Enforcement, and Regulation. 








Coming Soon 


Significant Features 
of Fiscal Federalism 


1989 Edition Volume I! 


The revenue and expenditure data in Volume I! of 
Significant Features have been expanded and re- 
vised, and several new tables have been added to 
this edition. 


New for 1989 


State Profiles giving a “snapshot” of state-local, 
state, and local revenues and expenditures 


Revenues 


State-local general revenues by source, by re- 
gion and state, FY1987; percentage distribu- 
tion; per capita; and as a percentage of per- 
sonal income 

State general revenue by source, by region 
and state, FY1987; percentage distribution; per 
capita; and as a percentage of personal income 


Local general revenue by source, by region 
and state, FY 1987; percentage distribution; per 
capita; and as a percentage of personal income 


Expenditures 


State and local general expenditure (in cur- 
rent dollars) by function, by region and state, 
FY1987; percentage distribution; per capita; 
and as a percentage of personal income 
State government general expenditure by 
function, by region and state, FY1987; percent- 
age distribution; per capita; and as a percent- 
age of personal income 
Local government general expenditure (in 
current dollars) by function, by region and 
state; percentage distribution; per capita; and 
as a percentage of personal income 
Other data include historical federal, state, and 
local government fiscal trends; aggregate govern- 
ment fiscal trends;intergovernmental revenues 
and expenditures; ACIR measures of state fiscal 
capacity and effort; public employment; and 
state rankings by state and region. 
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Finance 


CREATING A FISCAL BALANCE. Sum- 
mary Final Report. New Jersey State 
and Local Expenditure and Revenue 
Policy Commission, 2 Quakerbridge 
Plaza, Trenton, NJ 08625, 1988. xvi, 
144 pp. 


The commission focused on the 
two major fiscal problems that con- 
front New Jersey—the state’s fiscal 
system relies too heavily on local gov- 
ernment to provide services, and the 
burdens of the tax system are not fairly 
distributed based on ability to pay. The 
major objectives of the study werc to 
ensure that local resources are suffi- 
cient to meet local expenditure re- 
sponsibilities, to achieve a better bal- 
ance between state and local taxes and 
a more equitable distribution of tax 
burdens, to improve the quality of edu- 
cation services, to sort out state and lo- 
cal roles and responsibilities, and to 
enhance the state’s economic competi- 
tiveness. The report provides a frame- 
work for analyzing fiscal policies, ex- 
amines current conditions and trends 
in the state’s public sector, analyzes 
the dynamics of major state expendi- 
ture programs, and identifies the 
state’s major fiscal problems and is- 
sues. After outlining its recommenda- 
tions, the commission presents propos- 
als for safeguarding the resultant 
benefits and offers illustrations of how 
the recommendations will affect mu- 
nicipalities and individual households. 


A FISCAL AGENDA FOR NEVADA: Reve- 
nue Options for State and Local Govern- 
ments in the 1990s. Edited by Robert D. 
Ebel. University of Nevada Press, 
Reno, NV 89557-0076, 1989. 700 pp. 
Maps, graphs, tables. $39.95 (cloth). 
$24.95 (paper). 


This comprehensive study reviews 
and analyzes the Nevada state and lo- 
cal tax system and provides an inven- 
tory of revenue sources available to the 


state. The book is divided into four sec- 
tions: principles for judging a statc’s 
fiscal system; economic, demographic, 
and institutional factors that shape the 
state’s economy and that are likely to 
influence fiscal matters in the future; 
the organization of state and local fis- 
cal relations in general and the local 
revenue system in particular; and 
analysis and evaluation of alternative 
revenue sources. Of interest is the de- 
velopment of new methodologies used 
to examine state and local systems. 
‘The study was commissioncd by the 
Nevada Icgislature and preparcd by re- 
searchers at the Urban Institute and 
Price Waterhouse. 


RETHINKING TEXAS TAXES: Final Re- 
port of the Select Committee on Tax Eq- 
uity. Volume 1/Findings and Recommen- 
dations. The committee, Box 12666, 
Capitol Station, Austin, TX 78711, 
1989. xiii, 100 pp. Tables. 


The committee found the system 
dominated by two taxes: the sales tax, 
the primary tax used by state govern- 
ment, and the property tax, the most 
important local tax. Together, they ac- 
count for over two-thirds of the tax 
revenue raised by state and local gov- 
ernments. The importance of these 
two tax sources has increased in recent 
years, as they have been used to mect 
rising funding needs and make up for 
other revenue losses. The committee 
concluded that although the rates are 
higher the tax system is remarkably 
similar to that of the mid-1960s. Major 
concerns include the ability of the sys- 
tem to provide needed revenues with- 
out repeated tax increascs, the equity 
of the system for individuals and busi- 
nesses, how the tax system affects the 
statc’s economic growth and develop- 
ment, the growing complexity of state 
and local tax laws, and the degrce to 
which the state has become involved in 
tax litigation. The committee con- 


Books, etc.__ 


cludes that the sales tax should remain 
the cornerstone of the state tax system 
and supports expansion of the tax base, 
but not rate increases. The committee 
also makes recommendations on sev- 
erance taxes, the franchise tax, a possi- 
ble state income tax, and local finance 
and taxes. 


STATE AND LOCAL FINANCE IN ANERA 
OF NEW FEDERALISM. Edited by 
Michael E. Bell. Research in Urban 
Economics/Volume 7. JAI Press, 55 Old 
Post Road, Greenwich, CT 06830, 
1988. xi, 296 pp. $59.50. 


This book reviews the history of ef- 
forts to realign revenue raising and 
spending responsibilities in the 1980s, 
presents a conceptual framework for 
analyzing such proposals, evaluates 
some of the changes that have been 
suggested and implemented, suggests 
the types of policy issues and options 
that should be considered in future ef- 
forts to align the federal system, and 
examines the diversit” of the 50 state 
and local systems anu suggests guiding 
principles for strengthening the fed- 
eral system. The purpose is to develop 
a strategy for reassessing major forms 
of federal and state subsidies to lower 
levels of government. The book in- 
cludes essays on the theory, design, 
and implementation of federal grants- 
in-aid, aid through federal tax deduc- 
tibility, tax-exempt bond reform, reve- 
nue and expenditure turnbacks, 
targeting aid to poor people and 
places, the state role in local finance, 
state grants-in-aid and municipal- 
budgets, and a strategy for intergov- 
ernmental fiscal reform. 


THE UNFINISHED AGENDA FOR STATE 
‘TAX REFORM. Edited by Steven D. 
Gold. National Conference of State 
Legislatures, 1050 17th Street, Suite 
2100, Denver, CO 80265, 1988. ix, 258 
pp. Charts, tables. 
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What is the unfinished agenda for 
state tax reform? It varies consider- 
ably, but four major areas apply in 
many states; these involve the personal 
income tax, the general sales tax, busi- 
ness taxes, and local taxation. The es- 
sence of tax reform in the 1980s is gen- 
erally improving the operation of these 
taxes. This is NCSL’s second major 
publication on tax reform (the first was 
Reforming State Tax Systems), and it 
focuses on issues raised by the reforms 
enacted by the states in 1987 and 
neglected issues that will confront 
the states in the years ahead. The book 
is divided into three parts: a review 
of recent reform activity and how 
tax systems ought to be structurcd 
and administered; nonbusiness taxcs— 
personal income and general sales 
taxes, and tax relief for the poor; and 
business taxes—state and local policy 
and a state value-added tax. 


Intergovernmental Relations/ 
Federalism 


INTRODUCTION TO FEDERALIST PA- 
PERS FOR THE TWENTY-FIRST CEN- 
TURY. Volume 1. Part One: Strengthen- 
ing the Role of State and Local 
Governments in the Federal System. Vol- 
ume 2. Part Two: More Systematic and 
Hence Less Complex and Intrusive Use of 
National Powers. Part Three: The Role of 
the People. Task Force on Simplifica- 
tion of the Law, New York State Bar 
Association, 1 Elk Street, Albany, NY 
12207, 1989. 42 pp. and 58 pp. 


The first Federalist Papers contrib- 
uted not only to the ratification of the 
U.S. Constitution but also to wider 
perception of the grandeur, simplicity, 
and adaptability of its architecture— 
and thus the ability of the people to use 
its structure to best advantage. The 
task force examined the concepts of 
the Federalist Papers to determine how 
they might best be used in the next cen- 
tury. Recommendations were made 
permitting state and local authorities 
to perform local functions more effec- 
tively, reducing state and local inter- 
ference with constitutionally protected 
national interests, and options for state 
and local governments under existing 
law. The task force also analyzed 
national powers under federalist con- 
cepts, the question of whether the cru- 
cial roles of each branch of govern- 


ment can be maintained, and the roles 
of the private sector. 


NEW FEDERALISM: Intergovernmental 
Reform from Nixon to Reagan. By Timo- 
thy J. Conlan. The Brookings Institu- 
tion, 1775 Massachusetts Avenue, 
NW, Washington, DC 20036, 1988. 
xxii, 274 pp. Tables. 


During the past 50 years, issues of 
federalism have emerged repeatedly at 
the center of domestic politics as cycles 
of federal expansion and political reac- 
tion have shaped the policy agenda. 
This book finds surprising differences 
in the goals and politics of “New Fed- 
cralism” reforms proposed by Presi- 
dents Nixon and Reagan, rclatcs these 
differences to theories of the modern 
state, and underscores how govern- 
ment has become a critical shaper of its 
own policy environment. Of the two 
presidents’ philosophies of govern- 
ance, the author says, “One sought 
more effective and efficient govern- 
ment, the other a reduction of govern- 
mental initiative at every level. At a 
minimum, their reform initiatives have 
underscored the continuing impor- 
tance of federalism and intergovern- 
mental relations in the American sys- 
tem of government. . . . Indeed, the 
design, operation, and performance of 
most federal programs cannot be un- 
derstood outside this intergovernmen- 
tal context.” 


THE STATE OF STATE/LOCAL RELA- 
TIONS IN CONNECTICUT. Connecticut 
Advisory Commission on Intergovern- 
mental Relations, 80 Washington 
Street, Hartford, CT 06106, March 
1989. 29 pp. 


This report is an analysis of the re- 
sults of the first survey on the state of 
state/local relations in Connccticut, 
undertaken by the CACIR to find out 
what state and local officials think 
about their interrelationships and to 
help them observe trends and undcr- 
stand and deal better with the sources 
of friction between the governments. 
A high rate of participation indicated a 
strong concern—especially among lo- 
cal officials—for the state of state/lo- 
cal relations. Intergovernmental prob- 
lem areas identified in the survey 
include solid waste removal, unfunded 
mandates, and other environmental 


concerns. Municipal officials showed a 
greater degree of dissatisfaction than 
others, but they are less dissatisfied to- 
day than they would have been five 
years ago. Still, less than 50 percent of 
all respondents said they are generally 
satisfied with the current state of state/ 
local relations. Only about a third were 
satisfied with the system of formula aid 
to municipalities. The CACIR plans to 
continue the survey on a regular basis. 


UNDERSTANDING INTERGOVERNMEN- 
TAL RELATIONS. By Deil S. Wright. 
Third Edition. Brooks/Cole Publishing 
Company, 511 Forest Lodge Road, Pa- 
cific Grove, CA 93950, 1988. xv, 511 
pp. Charts, tables. 

‘This cdition of Understanding In- 
tergovernmental Relations differs mark- 
edly from its predecessors in several 
areas—strengthened policy orienta- 
tion, especially in completely revised 
chapters on jurisdictional/boundary, 
distributive, regulatory, and redistribu- 
tive issues, urban economic policy 
questions, and federal aid policy im- 
plementation; major expansion in cov- 
erage of intergovernmental finance; 
discussion of the basic legal dimen- 
sions of national-state and state-local 
relationships; and incorporation of 
data on citizen opinions of intergov- 
ernmental relations questions. The 
edition is up-to-date and comprehen- 
sive, covering the dramatic political, 
policy, and program shocks and shifts 
in intergovernmental relations during 
the 1980s. These changes “reflected 
both ‘good news’ and ‘bad news’ mes- 
sages for almost every national, state, 
and local participant.” 


State and Local Government 


GOVERNING THE EMPIRE STATE: An In- 
sider’s Guide. Management Resources 
Project, c/o Rockefeller Institute of 
Government, 411 State Street, Al- 
bany, NY 12203, 1988. xiii, 256 pp. Il- 
lus. $9.95. 


Decisions regarding the direction, 
shape, and cost of state services in- 
volve the governor and his staff, legis- 
lators, state agency leaders, budget 
specialists, and many others. Delibera- 
tions among these officials can be diffi- 
cult and time consuming, and must ad- 
dress the needs of a variety of 
competing interests. This complicated 
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process of public administration is the 
substance of Governing the Empire 
State. The guide portrays a clear pic- 
ture of the processes that guide and 
control state government while offer- 
ing a balanced look at the organiza- 
tional environment that shapes poli- 
cies and programs and how the systems 
and leaders interact. 


LOCAL GOVERNMENT IN THE UNITED 
STATES. By Vincent Ostrom, Robert 
Bish, and Elinor Ostrom. ICS Press, 
Institute for Contemporary Studies, 
243 Kearny Street, San Francisco, CA 
94108, 1988. xxiii, 251 pp. Charts, ta- 
bles. $12.95. 


Written originally for the Adriano 
Olivetti Foundation in Milan as part of 
its studies of local governments 
throughout the world, this report pro- 
vides analytical tools and fundamental 
principles for understanding the struc- 
ture, functions, and problems associ- 
ated with contemporary local govern- 
ments, and how, in operation, they 
yield successes and failures. The 
authors discuss some of the diversity 
and variety of patterns of organization 
among local entities, 19th and 20th 
Century local reform efforts, the con- 
temporary debate over metropolitan 
reform, a theoretical analysis of a co- 
herent system of local government, 
interorganizational arrangements, the 
effects of institutional structures on 
performance, intergovernmental fi- 
nancial arrangements, and problems 
and prospects for local government in 
the Unived States. 


THE NEW ECONOMIC ROLE OF AMERI- 
CAN STATES. Strategies in a Competitive 
World Economy. Edited by R. Scott 
Fosler. Oxford University Press, 200 
Madison Avenue, New York, NY 
10016, 1988. x, 370 pp. $29.95. 


The United States is experiencing 
a period of significant economic 
change characterized by declining 
smokestack industry and emerging 
service and high tech industry. Conse- 
quently, state economic development 
efforts now include the creation and 
expansion of new industries by provid- 
ing capital, promoting exports, and 
encouraging entrepreneurship. Tradi- 
tional state functions such as educa- 


tion, transportation, and regulation 
are now viewed as having a major eco- 
nomic impact as states compete for 
these newer industries. In this report 
from the Committee for Economic 
Development, this activism is seen as a 
fundamental departure from states’ 
approach to economic development, 
but not from their historical political 
role in the American federal system. 
Case studies are presented from Mas- 
sachusetts, Michigan, Tennessee, Cali- 
fornia, Indiana, Arizona, and Minne- 
sota, showing that while conditions and 
approaches vary from region to region, 
all states will need to develop their 
own conceptual, strategic, and institu- 
tional approaches to the challenges of 
a competitive world economy. 


THE STATE OF THE STATES. Edited by 
Carl E. Van Horn. CQ Press, 1414 
22nd Street, NW, Washington, DC 
20037, 1989. x, 235 pp. 


During the 1980s, state govern- 
ments moved to the center of Ameri- 
can domestic politics. This change 
came about through the combined in- 
teraction of independent reforms, the 
federally mandated reapportionment 
of state legislatures, and the enact- 
ment of national civil rights laws. As 
the states assumed new roles, they also 
developed more professional staffs, 
elected better qualified officials, and 
produced more revenues. States now 
are arguably the most responsive, in- 
novative, and effective governments in 
the federal system. Part of the State of 
the States Project of the Eaglicton 
Institute of Politics at Rutgers Uni- 
versity, this collection of essays by 
nine leading observers of state politics 
and government includes chapters on 
federalism, governors, legislatures, 
courts, bureaucracies, political parties, 
and campaigns and elections. 


THE STATES AND SMALL BUSINESS. A 
Directory of Programs and Activities. Of- 
fice of Advocacy, U.S. Small Business 
Administration, 1441 L Street, NW, 
Washington, DC 20416, 1989. viii, 411 
pp- 

Many state programs have been 
established focusing on the needs of 
small businesses, which are expected 
to continue to expand in the 1990s. 


This fifth edition of The States and 
Small Business is designed to help busi- 
ness owners seeking management, fi- 
nancial, or procurement information 
and assistance at the state level. It is 
also a resource for state and local offi- 
cials. The directory identifies state and 
local programs, agencies, laws, and 
other activities that aid in nurturing 
small businesses. Information is in- 
cluded for the 50 states, the District of 
Columbia, Puerto Rico, and the U.S. 
Virgin Islands. The listings are divided 
into five broad categories: small busi- 
ness offices, programs, and activities; 
governor’s advisory council or task 
force; legislative committees and sub- 
committees; legislation; and state 
small business conferences. Appendi- 
ces list Small Business Development 
Centers throughout the country and 
the SBA’s 10 regional advocates, and 
contain a brief report on the status of 
regulatory flexibility acts in 24 states. 





Finance Data Diskettes 


State-Local Government Fi- 
nance Data. The diskettes developed 
by ACIR provide access to Census fi- 
nance data in a format not previously 
available, and are designed for easy 
use. State-by-state data for 129 reve- 
nue and 200 expenditure classifica- 
tions, population, and personal in- 
come are included for state and local 
governments combined, state govern- 
ment only, or all local governments, 
aggregated at the state level. 


Format: Lotus 1-2-3 or Symphony 


Price: $195—five-year set 
$90—FY 1987, $50—FY 1986 
$25 each—FY 1985, 
FY 1984, FY 1983 


A demonstration disk for the 
State-Local Finance Data is available 
for $5. For information, call Clay 
Dursthoff (202) 653-5540 


State Government Tax Reve- 
nue Data, FY 1983-87. This diskette 
makes the state tax portion of the 
state-local government finance series 
available six months earlier than the 
full series. Four years of tax revenue 
data (FY 1983-87) are included on a 
single diskette. The revenue fields are 
basically the same as for the state-lo- 
cal series. The state government tax 
diskette does not contain any infor- 
mation on local governments, nor 
does it contain any expenditure data. 


Price: $60 (for FY83-87 inclusive) 
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Ask ten local officials around the 
country whether they want to put in a 
solid waste burning facility, and eight 
will accuse you of being crazy. Ask tcn 
officials if they want to put in a nuclear 
generating facility, and they will know 
you are crazy. Yet, in other countries 
with federal systems these projects are 
built with relative ease. The reason 
why this is so is critical to the strength 
and viability of local governments in 
the United States. 

Every study I have read suggests 
that we are facing a solid waste crisis. 
Two factors explain this crisis. First, as 
a society we are generating more 
waste. Second, we are running out of 
landfills. In the next ten years we must 
find alternatives to at least 50 percent 
of our landfills. The question is how. 
This is the policy issue we face. 

The most common approach is the 
old and tried remedy of command and 
control. In California the state legisla- 
ture passed a bill, which was vetoed by 
the governor, that would have man- 
dated on local governments a 25 per- 
cent reduction in solid waste. As usual, 
no money would follow this bill, just 
mandates. 

If the problems stopped here, we 
would be in relatively good shape. 
Larger forces are at work, however. 


Minneapolis passed a solid waste re- 
duction bill that industry found objec- 
tionable. Industry’s two-fold strategy 
was to seek legislation preempting lo- 
cal governments and to threaten a fed- 
eral case, arguing that a multiplicity of 
local and state ordinances would con- 
stitute a restraint on trade and com- 
merce. 

Given the Supreme Court’s recent 
rulings in Garcia and Baker, the re- 
sponse to such a case in all likclihood 
would be to say that the Congress has 
the authority to regulate issues of solid 
waste in the states and local communi- 
ties. 

The net effect of this approach to 
solving problems is what some call a 
zero-sum game: everybody loses. Local 
and state political processes become 
less productive because these leaders 
see little benefit from solving prob- 
lems that will likely be overridden by 
the various branches of the fcderal 
government. 

Is there any way out of this pro- 
cess? To answer this question one must 
look at the incentives in the decision- 
making system that local officials face 
in trying to solve critical problems. To 
site a large prison or solid waste facility 
in a City or county many times requires 
a local community to take on risks for a 
larger community. Many times, local 
communities do not understand or 
want to take on such risks. Next, local 
officials face a decisionmaking process 
that is full of external actors who have 
standing to delay and ultimately decide 
whether the project should go forward. 
In fact, it is ironic that while state and 
federal officials many times complain 
about the fragmentation of authority 
at the local level, it is the fragmenta- 
tion of state and federal authority that 
often discourages local officials from 
being public entrepreneurs in the best 
sense of that word. Local officials fac- 
ing these conditions see only pain and 
suffering from trying to do the right 
thing. Long delays, court challenges, 
and stormy public hearings are what lo- 
cal officials can expect from existing 


The Chairman’s 
View __ 


processes. Is it any wonder that local 
officials increasingly shy away from 
such projects? 

In France, local communities bid 
for the right to site nuclear power 
plants because the national govern- 
ment, realizing the risk the local com- 
munitics will take, underwrites the risk 
with grants of free electricity to the lo- 
cal community. Maybe it’s time that we 
in the United States began to think in 
these terms. 

Maybe we need to provide local 
political leaders with two critical ingre- 
dients to successful political decision- 
making: 


Greater integrity and integration 
of federal and state decision pro- 
cesses, so that local officials know 
that the probability of success is 
much better than chance. 


Underwriting risk in the form of 
cash grants to local communities, 
so that political leaders have 
somcthing to offer citizens in re- 
turn for the siting of needed facili- 
ties. 


Such an approach, it seems to me, 
is much preferable to the command 
and control approach that ultimately 
turns into shift and shaft. It upholds 
the integrity of decisionmaking pro- 
cesses and also creates strong incen- 
tives for local political processes to 
solve problems that we as a society 
need to solve. For we must understand 
again that political problems are 
solved not by management but by al- 
lowing political processes to build con- 
sensus on how they should be solved. 
We should start taking a hard look at 
federal policies to determine where 
they facilitate and where they hinder 
the emergence of political problem 
solving. More importantly, it is high 
time that local officials began to design 
their own policy options, educating 
citizens on their importance and get- 
ting state and federal leaders to pass 
the necessary legislation to give us 
more self-governance and less com- 
mand and control. 
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